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YEEB J.

Thie wotion wus commensed by specially endorsed
writ oleieing £12329.12,6 excise duty at the rate of 13/9
per lb demanded pursuant %o the Lzoise Tariff Vi
Aet 1951 and Exeise 1a
of 17934 1%s of tobagoe leal not accounted for to ihe
satisfaction of the Colleetor of Customs. Tobacco leaf

Hoe 2 on a deficienay

had been preolatmed a material for the purpose of the
Exoise Agt 1901 - 1942, However, in April 1952, after
the issue of the writ s re-weighing of the tobacce lesf revealed
that certain clerioanl errors had beer made ot the preceding
weighing and other slight discrepancies appeared; and so
the Crown taking thie weighing in April 1952 ae correct,
spplied st the commencement of the trial for lesve to
amend the endersement by claiming £12124,.1.3 exeise duty
at the rate of 13/9 cer 1b. om 17635 lbe of tobmecs leaf.
leave wag granted and the smendment made.
The e¢laim for duty ié made under H, 105 of the
Bxelse Aet 1901 « 1942, 8. 105 has been in the st
a&nan‘itn anuétuuat in 1501, Counsel could net say froem
whenee 1% wase derived: but it ie not improbable that
it was to be found in the exoise legislation of one or
move of the Australian colonies, However counsel did
not know, nor do I, of any case in this Ceurt or in a
atate Jupreme &aur&)in whiek the meaning of B, 162 oifu
pimilar ssction was considered, slthough Mr, Neynahan of
Counsel for the Crown tuﬁ&jg: 105 hed often been implemented,
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“s8 afficer may st any tinme gheck the steek of

materisl of auy produser oy desglier, snd if any deficienay

is found whioh enﬁéﬁﬁ ve accounbed fer teo the

satisfection of the Celisetor the preduser or dealer

shall pay duty on the smount of materiasl found o de

+ i-gefielsnt as 1T it had been sanufactured inte excisable

St geede®,

geotien 3

founsel vajsed the following questions on this

{1} "hat is the meaning and effeet of the words

(2}

(3}

(4]

()

{(6)

*gannet be mecoupnted fer®y

I awy pavticular person rveguived (o give the

aseount? I ee, ihen ,

Ay whem, in partieulsr, is She sovount Lo be
ghvent o

Is the particular jersen. vequired %o scosunt
to bve ealled upen %o do s¢ befere the duly ie
sought 6o be recoversd? Iif ﬁé; in what form?
To what extent ¢un &« eouri review the
dissatisfaction of the Usllecter?

1€ the material i{n whieh the deficieney is
found san ba manufasctursd into more than one
tind of sxolsable goods, and 4ifferent rates of
exoise duiy are psryubtle in respeot of caoch kind,
wnat vate of duty oan be olalmed by the Crown
on the defieleney?

sg ke (1)t I do net thimk that the liability

te pay the duly en the deficlency arisee only when ihe

eirounstanses are osush that 1% ie lmpossible for aayhody

ab any time %o sscount for @he defisiency. If that werse
intendad it would be unneacassary to make the dissatiafactien
of the Cellsetor in particular the cosdition of liawility,



It seeme to me that the words "cannot be mcoounted for"
do not mean a perrmanent or perpetusl disability to aecount,
but only a disability to mcoount at the time by the personm
required to make the acoount, Iee Regine v, Heyep |
(8 g.B. 5462 115 BE.R, 981 per Coleridge J. at 986).

A a0 (3t I think the account must be
given by the dealer, or by some persom wcriaj: for him,
I do mot think that if he fails to give an account withim
a reasonable time after being ealled umn' 80 teo do it i»
still the duty of the Collector to satisfy himself as to the
cause of the deficiemey, which ordinmarily would be a matter

peculiarly within the knowledge of the dealer or persenm
in control of the material. It ig not to be readily
supposed that the Collector would have imposed on him an
iaﬁep«wﬁmt duty in that regard,

As to (4): The dealer or person acting for
him must be given an opportunity to secount for the
deficieney before the duty is demanded. Ho particular
foerm is vequired to be followed in calling upon him %o
account, It is suffieient if it appears from the
communication by the Celleotor to the dealer or that other
person that 8, 109 ie being implemented,

As %0 (§): It is the fallure to satisfy the
Colleoter that fimally determines the liability to pay
the duty on the deficieney. It ies the Collector's want
of satisfaotion, and not » wuﬂ’@ that is made the test
of liability by S, 105. The court must, however, examine
the meterial which was before the Collecter to see whether
there oould have been any reasonable ground for the
dissatisfaction of the Collestor. Fut unless the oourt
finds that his want of satisfaction was not honest, or was
arbvitrary or caprielous, or against sousd and fundamental

prineiple, or based on some fundsmental trnr:; i@ cannot



interfere, les Harward v. Hael nion and ino¥

T.L.R, 306 per A.L.Bmith L.J. st 307)s .gggggggg_x.
: : 96 J.P, 7 per Sleswer L.,J. at 26}y
(39 C.L.R,

(?‘9 C.L.R.

a@c& per Dixen 7. at 313 and ¥illiame 7. at 317). In tiee
r * Canadlan pes LEEe SUprs at page 123 the Judielal

Committee sald:-
* The Court is always entitled to examine the facts

which are shown by the evidence %o have been before
the inister when he made his determinatien, 1If
those faets are in the opinion of the Court
insufficient in law to suppert it, the detemmination
canuot stand. In such & case the determination
san only have been an arbitrary eme .... .°
Juse gupra at p. 36 their lerdshipe

Again
enids
% tes esses Lf the disevetion has been exercised
bons fide, uninfluenced by irrelevant considerations,

and not arbitrarily or illegally, ne court ia
entitled to imterfere emen if the court, had the

diseretion been theirs, might have exercised it

otherwise,”

(46 c.L.. 585}. and in moBOS6R e
(1951 A.L.R. 654),
Seomtrbeh hbones mmmmmm, &Mu Court

twk a broader view of its power to review the Commissioner's
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opinion; but thet was because of the unlimited scope
of the appeal provided for in the particular Gueensland
and Bew South ¥mles Statutes.

As $o0 (6): The rate of duty recoverabls
under 8, 105 is, I think, the highest provided for under
the Act unless it is proved by the person liable to pay
the duty that the missing material could have been
converted into exeisable goods at & lower rete, when
the lower rate would be recoveradle. Fhere the deficiency
cannot be accounted for to the satisfaction of the
Collector 1t is probably becsuse the materiel has been
dealt with surreptitiously, and so there should be
no presumption in favour of a lower duty. To hold
otherwise would be to plsge a premium on freudulent
practices and provide an incentive for them.

Then as to the facts: briefly they are
that in 1948 the Hillmen Tobecco Co. Pty. Ltd.,, which
vas registered as & dealer under Part 111 of the Exeise
Act in respest of tobacco leaf, had & large quantity of
leaf in its store at Heemndah near Brisbene. On the
20th August 1948 a customs and excise officer completed
& veighing of the lesf in the store. low registered
dealers are required by the Act, and Regulatiom 10 of
the Exeise Regulations 1925 mede theresunder, to make
quarterly returns of the weight of material in store at the
commencement of sach gquarter; aad also of the welght of
mterial received into and taken out of the store during
the quarter. The Hillmn Tobaceo Co. mede such returns
for the quarters ended 30th September and 313t December
19483 and in the December return disclosed the transfer
of the tobmeco leaf in the Mesandah store to the defendant
company on 1st December 1948, Thereafter the defendant
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company , which was zlse & registered degler i:# tobacce leaf

as well as a liecensed mﬁm&mr of tobmeco with ite faeetory |
at Bulimba in Erisbane, made the quarterly returns of tobacce
leaf in the keeandsh Store, Over thres years later, on

19%h Decssber 1951, the tobsoce leaf in that store was
“transferved to the factory at Bulimba, and on srrival

there sas weighed and ite moisture content tested and regerded.
It was on that weighing that the deficieney was found,

after allowing for the quantity of tobacee leaf that had deen
received into and taken out of the Heesandah store since

the firet weighing in asugust 1948, and for 983 1be destroyed
wnder supervision. In April 1952 a further weighing eof

the same materisl was made when the olerical errors

slready referved to were disvovered, and other slight
differences appeared.

Heanwhile the Collector, om the 4th S’mw 1952
wrote the following letter teo the defendant company,
omitting formal partete

*I bave to advise you that the regent transfer ‘

of tobasce leaf from your registered dealer's store at
ﬁum&uﬁh to the licensed factory disclosed a loss of
17934 1bs in respect of the dealer‘s ttéﬂ ever a period
ef approximstely three ysars®.

i review of the returns submitted by you in

respect of the dealer’s store discloses the following
| positiont« ‘
1/12/48 stoek transe ’ /12/48 Tranaferrved
§§§§:ﬁ fﬁf : | /12 I to faotery 272335 mu
bacco Coy. 1922801ve. 7/12/51  de 93617
1/12/48 leaf receiv- | - m:?m
12/51 ed 192581 ervision 83
leal not ,

accounted
; for.

“In this connection your attention is invited to
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*8, 109 of the Exelse Act 1901 » 1549 whioh resds
as Tollowst~ _ , .
{The letter set out 5. 10V 4m full).
"Before giving the matter further consideration
I shall be glad to receive, inm writing, any explanation
yeu may wish o offer im regard te this watter.”

I think thie letter conveyed & olear intimation
that the Collector intended teo implement €. 109, in the
abeence of auy explanstion of the deficiency %o hiz zatisfaetion,
sud thet the defevdant company was being ealled upon by the
letter to socount for the deficlienmey. ~

The delendant cempany relied on the 7th January
as followe, wﬁit#iﬂ& formal apnd immate rial carts:e

"Tour letieYy ... referring to the alieged mw&@u

in Free Stoye, VWe refer you onoe agein te the stoek-
taking of Free Store in %?4?.uhtn it wag found by your
Exclse Dept, Gfficers tnut_ﬁhi raw lamt was heavily
lopded with moisture due to circumetances well known
to your Hept. |

It wae found ﬁaem&aaty on that cccasion to weite

off over B2000 lbe weight kr ileaf as uwnfit for
marusaeture, it was sleo recorded that the resaining
lesf im Free ctore wae slso very melst in conmtent,
It was salsze recorded that comsiderable lose after
manufastoring this leaf had ooourrved, It wae alao
recorded that a loss more than 82000 1bs end 9800 1ve
| in July 19490 taken by your Sydney officers was a
reasonable loss, OUnder all ciroumstances the lows of
approximately 8000 1be odd sinee 1949 is a reasonable
one ae our stores must be takes as & whole since the
large bulk first came into existence in 1931, and
the faot that the driest period om yecerd had occcurred
in Jueensland during the past twelve months, and
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*during removal and taking of Steek,

The faet that the Dept bringing a Regulatien
into foree in January 1952, as per copy ef letter
dated 27th Deo. 1951 proves that our submission must
be aceepted from the point of view outlimed. The
wolisture alone in #m M new stocks wkwla eovey any
loss as per your Regulation of mum date,

¥e now respecifully reguirve an adjustment of
the nlledged loes disclosed by the recent oheck up
snd & Oredit bve vecorded socordimgly”. |

After wmkién ring the mrmaw somyany's reply
the Collector, on the 29th January 1952, sent the following
re joinder, omitting formal and immaterial parts:-

"sseve I am unable to aseept the explanation ...
for the shortsge of 17934 pounds ..... found upen the
oceasion of the cheak of your steek of u@twtu_l in
December 1951 .ees

The Sefieiency .... has not therefore been accounted
for te my satisfection and in sccordance with 8, 105
of the txcise Aot you are liable to pay dmty upon the
amount of 17934 wm&u of matevial ,... caloulated
at the rate of 13/9 per pound.

I therefore demand .... £12329 .19.6,*

The deficliency of 17934 1be was a lumna“
mtwm weighings made after the allegged losges of 82000 1bvse
and 9800 lbe were veocorded, assuming they were ineurred. )
This must have been obvious to the defendant company i:«z‘rm
~ the Ceollector's letter %o whieh 1t was mylﬂm. The
Cellector might them have regarded the defendant company
as having failed to account for the deficiency and proceeded
to demand excise duty. DBut out of fairmess to the defendant
company he decided without any obligation so to de, te
consider moisture content of the defendant company’s
tobaecco leafl &wtw the relevant peried, so far as such
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content wae keown to him, This meisture content did
net suppert the cententien that evaporation of moisture
in tne tobasce leaf was the cause of the deficienmcy. But
he proceeded %o ‘sensider alse the moisture comtent of ihe
tobacos leaf of other registered dealer p during the
relevant peried, and to apply the highest of them to the
defendant company's leaf, except in one case when the average
wae applied., But these testes of other dealers’ lesf alse
provided no suppert for the defendant company's eontention.
It iz Srue that the moisture conteant of other registered
deslers® tobacee leal might not have besn a reliadle test,
ag there were no particulurs, among others rwiuvn&@; of
the ciutvat and types of leaf, the places and times, where
and whep ¥hu xwaf‘tuw grown or stoved, or of the conditions
| of weather, slimate or otherwise, prevailing when and w&#:ﬂ
it 'uu-vtixhca' But even if the mweisture content of other
deglers' tobacece leaf was net reliable, still it was employed
enly ae a cheek af the results following a consideration |
ef the moisture content of the tobmege leaf at the leeandah
store, on which the Cellector might properly have acted
without making any oheck. In faet 1 think the Cellestor
need pot have considered the moisture content of any
tobance leaf, whether the company's or other dealers' leaf,
but could have relied on the defendant eompany's failuve @a
~aceount for the deficieney in the reply of the 4th January
1952. .

‘ The defendant company y#@duﬁﬁa no evidence So
ghow that the Jellecter acted on unreliable data. Howevey
sounsel fer the eompany submitted, having regard to
information uh&uiuﬁd from Jrown witnezses on oress-examination,
that the moisture content was in all cases an unreliable
guide; that of other dealers’ tobasce leaf for the ressonms
indicated above, and that of the gompany's tobacce leaf,
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becsuse it might not have been representative of the whole

stock of material in the Neecandah store, ss it was confined

to mterial removed from time to time from the store to the
faetory, vhere moisture content wes tested and recorded.

But, it is important to note here that the Collector knew

the moisture content of about half of the tobacco leef in

the leeandah stors.

| I have not found it necessary to set out

the detsils of the data employed in the moisture tests, as

it is, I understand, only their application thet is seriously
challenged by the defendant compamy, 2lthough some question was raised
as to the disdegard by the Collector of quantities in ascertaining
percentages., A question was reised as to the correctness

of the three weighings and of the recorded weights. However,

I em satisfied the seales were properly tested; that

responsible officers of the defendant company were present

at sll weighings; and that they were satisfied with the

velighings and the records made of them,

In examining the Collector's want of
satisfuction I have wonsidered only the metters which vwere
before him and mot the fact - and I find it td be the faet -~
that one of the defendent company's oficers had admitted
to an excise officer that he bad in the absence of the excise
officers foreed open & door which had been under Crown lock
and key, and closed it agein. 7That sdmission wes mede some
months after the Collector had deeclded to claim duty on the
deficiency. However it 1s wnlikely that the locked door
a8 forced open for no particular purpose. There vas evidence
that the door while under Crown lock and key had deen forced
open more than once. It 15 more likely than not that it wes
forced open from time to time to take materials into and out
of the room ~ ¢called the stemmery - in the course of evading
exeise duty. A

There was on thedth Jenwary 1952 & demand
for the duty sufficient to meet the requirements of the Exeise
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Tariff Validstion Act 1951, The demand vas for 13/9 per pound
of the deficiency, and so was good to the extent of the sctual
deficiency, although the deficiency wes overstated in the demand,

Accordingly I give judgment for the Crowm
for £12,12431:3 with costs, '



