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UHITE

V.

THE COMMISSIONER OF TAXATION OF THE COMMONWEALTH
OF AUSTRALIA.

QRDER,

Appeal allowed with costs,

Declare that by re?aan of the provision
of 8. 170 of the Income Tax Assessment Act 193%36-1942
the Commissioner was not empowered to make the amendmeirt
of the appellant's assessment referred to in the notice
of amended assessment dated the 7th September 1944,

Order that the sald amendment be set

aside accordingly.
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The proceeding before me is an appeal
instituted by the forwarding to this Court by the Commissioner
of Taxation, at the requeat of & taxpayer, of an objection to
an amended sssessment of income tex under the provisions of the
Income Tax Assessment Aot 1936-1942 (C'wlth), The amended
sssessnent yelated to income derived by the appellant during the
year ended J0th June 1942, and notice of it was issued to the
appellant on 7th Septembey 1944. ihe appellant's objection
was lodged om 29th September 1944, and was disallowed by the
Comuissioner on 16th December 1947. On 21st January 1948 the
appellant requested that the objection be treated as sn appesl
and forwarded to this Court. The request was complied with
on Sth May 1952,

In his return in respect of the relevant year
the appellant disclosed income both from personsl exertiom and
from propevty. The income from property which he diselosed
included dividends amountisg to £6,800 from Rowden Ply. Ltd.,

a company incorporated in Victoria. That company hsld shares
mpanies incorporated in Canada, namely Bulolo Gold
lging Iimited ( whioh will be rveferved to as Bulolo) and
Placer Development Idmited (whioh will be called Placer), and
dividends in respeoct of these shoves constituted the whole of
the income of Rowden Pty. Itd., HNo olaim was made in the
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return or otherwise that any portiomn of the dividends paid by
Howden Pty. Itd., was excluded from the appellant's assessable
income by virtue of any proviaionm of s. 44(2) of the Income

Iax Agseessment Aot or wus for any resson exempt income, In
previous years; however, dividends received by the appellant
from Rowdem Piy. I4d. had been excluded by virtue of para. (i)
of 8, 44(2)(b),; which had provided that the assessable income
of & shavebolder should not inolude dividends peid wholly and
exclugively out of the amount remaining after deducting from
income derived from sources out of Austrelia (not being
asseasable inocome of the company) any loans or outgoings
inourred in gaining or producing that income which would have
been allowable deductions if that imcome had been assessable
income. The dividends of Rowden Piy. 1td. which had been
treated as falling within this provision had been paid by that
company out of dividends which Bulolo and Placer had paid wholly
and exclusively out of income derived by them from sources out
of Australis,

| ; the year which is here in question,

the year ended 30th Jume 1942, the Income Tax Assessment Lot
was amended by the Act No. 58 of 1941. 8. 7 of that amending
Aot wvepealed para. (1) of s. 44(2)(b) of the principal ict,
gxcept insofayr as it applied to dividends deoclared prior to
30th Cotober 1941. The appellant's rveturn did not show the
dates om which his dividends from Rowden Pty. Ltd. were declared
or out of what moneys they had been paidj but the Commissioner,
as the appellant knew, bad before him certain information on
these pointe in the returns fursished in respect of the same yeayr
and the previcus year by Rowden Fiy. Itd. That company's
return for the year ended 30th Jume 1942 showed that ome
dividend of £3400 had been declared on Jrd July 1941 and padd
out of profits of the year ended 30th Jume 1941, and that a
second dividend, also of £3400, had been declared on 24th
December 1941 and paid out of profits of the year ended J50th




dune 1942, From this return and the return of the previ

year it appeared, as is conoceded to be the fact, that the
profits of the two years out of which these two dividends were
peid consisted wholly of dividends received by Lowden Pty. Itd.
from Bulolo and Placer. (The appellant, it should be astated,
was the beneficisal owper of all the issued shares in Rowden
Pty ltd., and that is why, as his own return sbowed, his
income included the whole amount of the two dividends; namely
6800+) 5o the information before the Commissioner was that
while one~half of the £6800 derived by the appellant for Rowden
Py« 1td. consisted of a dividend declared before 30th CGotober
1941 and falling, as its predecessors had fallem, within the
exemption provided by s. 44(2)(b)(1), the other balf consisted
of a dividend declared after that date and therefore mot

falling within that exemption.

Hevertheless an assessment of the income tax
peyable by the appellant, of whioch notice wes issued on the Tth
June 1943; was nmade on the footing that the whole £6800 was
exeluded from the appellent's assessable he tax so
assessed was duly paid; but some months later, in Hay 1944, an
extraneous matter led to a recomsideration of the assessment,
and it was decided to smend the assessument by bringinmg back
into assessable income the smount of the dividend declared om
24th December 1941, In & space provided on the form of notioce
of amended nsvessment for a statement of the reason for the
emendment there were inserted the cxryptic, not to say misleading,
wordat “Correction of exror in caloulation of Rebate om
Dividends. 4dd £3400 Property®. That was all, There had
in fact been no error in caleulation. There hed pmever been any
guestion of vebate in the true sense of the word. iThe
dividends referred to were not idemtified. The taxpay
left to guess what it was all about, and to draft his objectiom,
if he wished to objeoty with no imtelligible indloation of what
he bad to deal with.
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Before the objection was prepaved the
sppellant's representative had o conversation with an officer
of the Uepurtment, but there is mo clear evidence of whal was
sadd. PFrom the terms of the chjection it would seem that the
vepresentative learved, ss ne doubt he had already guessed,
that the 43400 to whioch the notlce of snmended assessuent
referred was the second dividend from Rowden FPly. lid., and
goined the 4dmpression that the mistake which the lepartment
considered it hed wede in the origilsal sssessuent wos the mistoke
of overlooking the rvepesl of s. 44(2)(v)(1) by the amending
Aot Fo. 58 of 1941 in velation to dividends declared |
after 30th Uotober 1941, The appellant was mot able to meintain
that the original assessment was correot, and Le therefore could
not successfully objeot to the amended assessment unlses upon
the ground that the Coumissioner had no power to make it. The
Wmm power to amend am assessment, conferred by subs, (1)
lified both W subs, (2) and by subs. (3),
pplying axpayer has not, and the latter
where he bas, made Lo the Commissioner before the moking of
dginal nssessment a full and twue disclosure of am. the
waterial foots necespayy for his assessment. If ke bas not made
uoh o disclosure and there had been an evoidance of tax,
subs. (2) allows am amendment, not omly to corvect an ervor
in caloulation or a mistake of faeot, but also to prevent
idance of tax., If he bas made such a disclosure ne
amendment incressing his 1iability can be made exoept to correct
an ervor in caloulatios or & mistake of fact, (In each oase
on 7th September 1944 wes within time under either subsection,)
The appellant lodged am objevtion which asserted that the
amended assessment wes invalid upon the grounds, in effect,
that prior to the originel assessment he had made & full and
true disolosure of all the matewial fools necessary for his
assessment) that in making Lhe lonal cusessment the




Commissioner had not made any error inm oaleulation or mistake

of fact, but bad mede en error in law in that he had applied

as 44(2(0)(1) in excluding the dividends of Howden Pty. Itd.

frow assessable income} snd that in meking the amended asssessmenty
whioh, if velid, would incresse the appellant's 1iadility to tax,
he bad dome mo move than give effect to the repeal of s. 44(2)
(6)(1) in relation to the dividend which had not beem declared
prioy to the 30th Jctober 1941,

When the appeal came on for hearis
for the Commissioner set out to support the amended assessment
primarily on the footing that the appellant had made & full
and true disclosure of all meterial facts} and he made it clearx
at oncs that he would endeavour to prove that the mistake which
had been made was peither an exror in caleoulation as the notice
of the amended assessment had suggested mor the error of law
which the draftesman of the objection evidently believed had
ogourred, but was o mistake of fact which hod resulted im both
the dividends of Rowden Pty. Itd. being treated as exempt under
- . 84(2)(e)(21)« This provision had never before been used
in relation to Howden Ply. Itd. It is still in the Aot, and
it excludes from the mssessable income of & shareholder

ompeny wholly and exclusively out of the
MO inding after deducting, from imcome (not being

sssgusable ipcome of the company) which the company has received
as dividends from a company which derived luncome 1
by it of a wining property iu iustralie or ia the Territory
of Hew Guinea and which are paid wholly apd exclusively out
of income so derived, any losses or outgoings inmcurved in
guining or producimg that income which would bave been allowable
deductions 1f that income had besn assessable inceme. If both
Bulolo and Placer had derived their respeotive income

cking  properties in Australie or New Guinea, and if
the dividends which they paid to Rowden Piy. Itd.; and out of
which the latter paild the dividends totalling
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in the appellant®s return, bad been paid wholly and exclusively
out of income so derived, them it would bave been true that

by virtue of s. 44(2) (o) (11) both the dividends of Rowden Pty.
Itd. were oxcluded from the appellant's assessable income,

(It would have been true because the income of Howden Pty. Itd.
put of which 1% paid its dividends would have been excluded
from its assessnble income by 6.« 44(2)(c) (1) which applies to
dividends paid by companies (Pulolo and Placer) wholly and
exclusively out of what may be oalled the net amount of non-
assessable income dexived by the company from the workimg by it
of a wining property in Austwalis or the Territory of New Ouinea).
The error of fact which the Commiasioner set out to prove was
that in the making of the original assessment the two dividends
which the appellent received from Rowden Pty. Itd. had been
excluded from his assessable income in consequence of an
assumption made by an officer of the Department that both
Bulole and Plscer had derived their respeoctive incomes from

the working by them respectively of mining properties in
Augtralia or New Guimea. This assumption, if it was made,

was sorrect in the case of Bulolo, but admittedly it was not
in the case of FPlacer. Flacer in fact had never worked any
uining property in Australia or Hew Guinea, but derived
dividends from both Bulolo and & South Americen company called
Pato Consolidated Gold Dredging Iimited. The faet that Flacer
had no imcome from mining in Australia or New Guinmea did not
mean that the firet dividend was wrongly excluded from the
appellant's assessable inocome, because of course that dividend
was in any case exoluded by s. 44(2)(0)(1); but it did mean
that the second dividend was wrongly excluded, because not

only ddd s..44(2) (b)(1) not apply to it, but, being paid by
Rowden Pty. Itd. out of a fund 4in which dividends from Bulole
were mixed with dividends from Flacer; it was not paid wholly
or exclusively out of income which gatisfied the desoription
contained im s. 44(2)(0)(11).
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The substantial issue which was contested at
the hearing was wheiher the exolusion of the segond dividend of
Rowden Pty. Itd. avose from tlhe suggested sesumptiom as to the
source of Plager's dividends. The case for the Commissioner
wag that the sasumption was made by an officer named Gibbs, and
that the ervor in the sssessment proogeded entirely from action
which Gibbs took im consequence of ihe assumptiom. 4t the
time of the original aseessment, (Gibbs wos an sssessor working
in the Melbourne office of the Taxation Department om company
assessments. His duties included the preparation of a list

owing, with respect to each of the companies whose returne
he hendled, the extent to which dividends declared by those
companies should be tresated by assessors dealing with shayeholdexd
assessuents a8 elther exempt or subject to tﬁﬁ&ug Ihis :1%3-&%
bore the title "Rebates om Company Lividends®, the word
“rehate" belng used within the office to imclude exempiions of
tividends. 1The list was made out om & form ruled with seven
columns. Ihe fivst columm was for certain reference numbers, and
the second for the names of the companies. The third columm
was for the percentage (if =mmy) of the total dividends pald by
each company during the year ended J0th June 1942 which was
rebatable under s. 107 as having been paid out of amounts taxed
or taxable against the cowpany under Division 7 relatimg to
private compenies. The fourth column was for any percentage
exempt under . 44(1)(b). The fifth wes for any percentage
exeupt under 8. 44(2)(c) and (d)s The sixth was for a
percentage described as exempt under s. 44(2)(v)(1) and 3.
The last column was for a percentage described as “"Exempt paid
prior to J0~10-41% whioch, although the word "paid” was used
instead of “declared™, was intended to imclude the percentage
exeupt under s. 44(2;(v){1).

The return of Rowden FPly. Itd. for the year
ended 30th June 1942 came before Udbbey and be took certain
steps which I copelude from the evidence were ism the following




order. Pirvst, he wrote in red ink on page 2 of the return, on
witteh page the two dividends declared in 1941 were mentioned:
"50% Lx. Sec. 44(2)". Then, on his list of “Hebates om Company
Pividends™ he wrote the name of Rowden Pty. Iltd. and put "504%
in the laat column, hesded "Exempt peid prior to J0-10-41%,
After a short interval of time, but om the some day, he decided
that these entries were wrong, and proceeded to alter them.

On the veturn he wrote "0D" over the "50%; and after the

"Sgo. 44(2)" he added *(o) and (4)", Then he turned to his
1list of “"Rebates on Company Dividends®, crvossed out the *304"
in the last column, and inserted ™007" in the columm headed
"ixenpt Sec. 44(2)(e) and (d)". The reference to pera. (d)

of a. 44(2) was ineppropriate, becsuse that paragraph relates
to dividends peid out of imcome from mining for petroleum,

and Gibba at no time supposed that elther Bulolo or Flacer had
anything te do with petroleum; but olearly encugh what he did
on page 2 of the return was to copy in full the beading of the
£4fth column on his list of “Rebates on Company Dividends®.

fids work im conneotion with the list, I wmay say, was apparently
not supervised or chocked in any way.

In sogordance with the aystem in force in
the office, the list of Hebates on Company Dividends coantaind
Gibbe* altered entry in relation to lowden Ply. Itd. weant
to & olerk named U'Dommell, whose duty it was to trenscribe
the information 4n 1ty 4m alphabetioal order of companies,
book known as the Dividend Rebate Reglster. This
register was kept as & source of informatiom which could be
relied upon by officers dealing with the sssessments of share~
holders in order to decide what rebates or exemptions they
should allow in vespect of dividends. ('Domnell‘'s funotiom
with regard to the register was to make & purely mechbanical
transfer of the informstion which Gibbs' list supplied., le
wes not expected to make, and in relation to Howden Pty. 1td.
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he did not make, & check of any sort. It may be mentioned
that in addition to the Dividend Rebate Heglster there was &
system of vards upon which the information provided by Gibbs?
list was also eniered, but in relation to Rowdem Pty. Itd.
no card was brought into existence until some years later.

¥hen the appellant's return of income derived
during the year ended 30th Jume 1942 came to be dealt with, it
was bandled by an assessor nemed Mooney. In accordance with
the prectice observed vwhem a return disclosed the recelipt of
dividends from companies, Moomey sent the returs to & rebate
alerk for the purpose of baviug noted om it any relevant
rebates or ememptions. The rebate clerk, one Kissene, wrote
"400" on the return against the item "Rowden Fty. Itd. 28
thereby indiocating that this amount was 100 per cent. exempt.
Eissane did this on the autborily of the entzy which he found
wade by 0'Donmnell in the Dividend Rebate Register, and therefore
on the ultimete authority of the entry im Gibbe' list. ke had
no duty to behind the register anmd be did not do so. KEe
gent the return back to Hoomey, who proceeded to work out the
appellant's assessable income and them his taxable inocome. In
doing so he excluded both the Rowden Fiy. ltd. dividends
because of Kissene's having marked them 100 per vent. exempt.

It wes not his duty to meke apy indepemdent inquiry on the point,
and be wede nome. He sent the papers to the Caloulstions
Branch for celoulatiom of the tax on the basias of the figures

he had worked out, and om receiving this caloulation he made out
the notice of assessment.,

It 1s olesr from all this that the erroneous
exclusion from the appellant's assessment of both, instead of
only the first, of the Rowden Pty. Ltd. dividends resulted
wholly and solely from the mistake which Uibbs made when he
ghanged the entry om his list from 507 exempt as paild prior
to 30th Ootober 1941 to 100% exempt under s. 44(2)(c) and (d).

Fupn % 9%
BOO®,




The erucial question under s. 170(5), therefore, is whether

ibbs made the change through & mistake of faot or through a
mistake of law. It could not have been through the error of
law which the drafteman of the appellant's objection apparently
apprehended, because Gibbs did not alter the "50" to ™00" in
the column appropriate to s. 44(2)(b) (1) and indeed the
heading of the ﬁﬂlﬁﬁ&y referring as 1t did to the date after
whioch that provision ceassed to apply, would almost certainly
have precluded that misteke even if Cibbe had been prone to make
ite Clearly snough Gibbe oame for some reason to the conclusion
that both the dividends fell withinm s. 44(2)(e). But wiy? WVas
it because be wrongly supposed the fact to be ithat Placer, as
well as Bulole, derived its income, out of which 1t pald its
relevant dividends, from working miniang properties in Austrelia
or HNew Guinea, or was it becsuse he misunderstood ox forgot
aome part of the provision wade by s. 44(2)(e), or was it
because he fell imto both these ervors? He himself said in
the witness box that it wae beocause he had & wrong belief
that Placer's lncowe was from mining by it in iustralia or
Hew Cuinea. Tefore I examine his evidence, however, 1t will
be convenlent to complete the story.

&s 1 bewe mentioned nlready, it was in 1944

that the assessment was reconsidered and the erronecus

exclusion of the second dividend was discovered. Ain examiner
newed lang, whose immediate concern wes with an altogetber
different matter which the appellant's solicitors bhad ssked
abould be dealt with, requested a company assessor named
Mattingley to examine the return of Rowden Pty. ltd. and to
feheok the caleoulation of rebates”., latiingley ascertained

by imvestigation that dividends paid by Flacer were treated inm
the Sydney office (where the peturns of FPlacer were lodged)

as wholly ewempt whem paid before the 30th Jume 1941, aas
proportionately exempt when pald in the year ended J0th Junme
1942, and as texable in full when pald thereafter., He inferred




that the exempting provision of the Act which bad been regarded
in Sydney as appropriate for Flacer dividends was s. 44(2)(a)
and not o. 44(2)(e) (1)« From that he comcluded that the wrong
paragraph had been applied im treating as 100 per cent. exempt th
the dividends of Rowden Pty. Itd. declared in July and lecember
1941, that 1e to say he comoluded that s. 44(2)(c)(i1) bad been
applied to both dividends instead of s. 44(2)(b) (i) being
applied to the July dividend only. He tiem obtalned from the
appellant's solicitors certain further information, which
satisfied him that the second of the Rowdem Pty. Itd., dividends
had been paid out of & fund which included & FPlacer dividend,
as Rowden Pty. Itd.'s return for the year ended 30th June 1942
4tself bhad shown. This faot justified him in concluding, s
be did, that the second dividend, declared too late to be
exempt under s. 44(2)(v)(4), was not exempt under s, 44(2)(oc)
(14) either. But how the misteke of treating it ss exempt had
come to be made, Mattiagley took no steps to discover. le did
not look at the Dividend Rebate Hegister. It cccurred to him
that Gibba' list was the source of ithe error, but he did not
look at it. Worse etill, without asking Gibbs & single question,
he took it upom himself to smmoumce to lapg the conclusion that
Gibbs hod wrongly sssumed that Flacer derived its income
entirvely from gold mining in sustyalis or New Guinea. He
oalled the ervor that had been made an error in caloulating
the rebate, and,; accoprding to leng, he stated that & mistake
of faet had been made.

langs like Nattingley, omitted to take the
ocbvious course of making & simple inquiry of Gibbae. ie dubbed
the mistoke one of faet “im scocepting that the whole of the
dividend was from goldmining", He reported to his superior
officer that Hattingley had stated that am error bad been made
in caloulating the rebate, and he also reported that the
appellant*s solicitors had been advised of the position and
hed contended that s. 170(3) precluded the cmendment of the




asgesament as all the materisl faots were im the Departument's
posseasion. Then, still without having found out from Gibbs

what wag the ftruth of the matter, he boldly added: "However
pred thet the error was ope of fact and the

400 the taxable

it is considi
assessment should be amended by including £3
pertion of the 42/43 dividend",

This report went {o an issistant Senlor
Assessor named love, who was equally untroubled by the reliance
that bad been placed by the appellant's solicitors on s« 170(3).
He simply upproved of lang's proposal without further inguiry.
In evidence love said that the mistake of fact wea the one
revealed in Tang's submissioni but of course the submiseion
did not specify any particular mistske of fact. love's
suswers before me to questioms on the point did not suggest
that ke had bhad the ides that a wrong assumption had been made
as to the source from which Placer had paid its dividends.
xz may be that as be was #ﬁt&kiﬂﬂ long after the event Love
wﬁa not doing hﬁmaait‘guatﬁa& iu the witness~box, but cone
thing is all too clear., That is that en Assistant Senior
Agsessor; being lnvited by his subordinate officer to decide
that an anended sssessment substantially inoressing & taxpayer's
1iability for tax was suthorized by the Act om the ground that
an unspecified misteke of faet bad ccourred; direoted that the
amended nssessment be made, without having taken any steps
whatever to emsure that the taxpeyer was being treated as the
4ot entitled him to be treated, without, that is to say,
asscertaining what the mistake actually was that bad been made,
apd therefore without having formed a Judgmeant of his own as
to whether the mistake was one of faot or not. |

Upon love's approval being received by lang,
the latter caused the notice of amended asseasment to be

iasued; and it was be who was responsible for the failure
to moke an intelligent use of the space provided on the form

of notice for informing the taxpayer of the reason for the




This wmokes & strange story, and it becomecs
The appellant's objeotion was digallowed
ember 1947, no-one yet having approsched Gibbe sbout

on 16th De

dJapuary 1948 the appellant requested that his objection should
be forwavded to this Court s an appeal another thre

went by befors Gibbs, at long last, was asked

g why he had made an elteration then eight
years old., And after still another three years, Gibbe was
called upon to give his evidence in the witness-box.

It 4s not to be womdered at that vefore his
pxoaination head proceeded vexy far, Gibba felt the need to say
that hies memory was "very vague after all this time®, and that
when he got into some diffioculty in oross-ezamination he ma.ﬁ#
"iou see, my knowledge of that time is apparently not vexy
lefinite and I have Led twelve years for that knowledge to
become less clear.® 5till, he claimed to remember "falrly
definitely” thet after he made the 50 pur cent. entry on his
list be “suddenly realised" that Bulolo ond Flacer "were gold-
, that be "understood at that time that they
aﬁmw derived their income from Austyalis and New Ouinea®,
and that "therefore they would be exempt under 44(2)(e)(a1)*.
Thus the recollection to which he deposed ocoincided with the
sssumption which his fellow-offlcers bad mnade in 1944.

If I accept Gibbs' evidence, the case for the
Commissioner 1s made out. I do nol suggest thatl he was not an
bonest witness, but whether his evidenve is correct is ancther
matter. Uhen bhe was first assked to think baeck to the cruecial
oocasion,; he weas faoced with the task of itsclating an event
long psat which was similay in kind to meny in which he must
hawve been converned both before and afterwards, and to recapture
the unrecorded thoughts which hod accompanied that event. His
Department hed committed itself and re-committed iteelf,; and

feat of remsmberi




fellow officers had committed themselves as individuals, to
& particulary theory as to what had been the state of Givbs?
mind in 1943; and now he was asked to say whether or mot they
had all been wronge. The atmosphere was Lardly oconducive to

detachment and accuracy of recollection.

1 must say that I am not satisfied, even on &
balance of probabilities, that Gibbs' evidence is correct. It
moay well be true that when he deleted "350" 4im the final columm
of bis 118t and ipserted 100" in the £ifth columm he had an
idea in his mind that both Bulolo and FPlacer were companies
deriving the whole of their income from gold-mining, directly or
indireotly. DSut I am far from satisfied that his memory of the
terms of s. 44(2)(e)(14) was at al) clear. Iin particular, I
doubt very much whether he had in wmind the requirement that the
aining property im question in & given case must have been
worked by the compamy which declared the dividends,; or the
reguirement that the mining property worked must be in Australis
or in Hew @; g company's
dividends had to be paid wholly or exclusively out of its
wining income., The easy manney im which he took for granted
that it was good emough to base the guldance he was truasted to
provide for the sssessors upon his own unverified beliefs about
Bulolo and Placer -~ with which companies, by the way, he does
not appear to have bad anything to do on any other occasion =
suggesat, te say the least of it, an uncritical approaoch to the
task bhe was performing, I think it more likely that he
contented himself with too general and inexact an idea of
the terms of s 44(2)(0)(44), to which in his evidence he gave
the imscourate label of "the gold-mining seotion®, than that
he was alive to all the vequirements of that provision and bad
an actual belief that they were all satisfled. That he was not
given to great acouracy of thought was appavent at move stages
than one im his evidence, and perhaps specially in his answers
to oross-examination concerpimg bis belief that Flacer bad,

ineay or the requirement that the miniy
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or had had, mining sotivities in New Ouinea and Westers
Austyalia,

4 careful reading of the transcript has not
altered the impression which I formed at the Learing, that
Gibba' evidence does not provide & satisfactory foundatlon
for o finding that the mistake which he wade eleven years ago
was ome of fact. The onus of provimg that 1t was lies upon
the Comnissioner under subs. (¥) of s. 170, for that subseoction
postulates as & condition of its application that an evrow in
caloulation or & mistake of faot hes ocourved, and 1%t suthoriszes
nly an amendment to correct such an error or mistake. I am
therefore of opinion, assuming that before the mekisg of the
originel assessment the appellant made & full and true disclosure
to the Commissioner of all material facts necessary for his
| assessment, that the anepdment of the sssessment wos invalid
by resson of subs, (3).

The Commissioner's alternative case, undey
gubs, (2) of s, 170, wmust alsoc fail 4f the appellant made such
o full and true disclosure. In my opinion be did, It is
conceded that bhe knew what fmcts were placed before the
Comuis ny, Rowden Piy. Itd.
Yhat facts necessary for his asseusment, then,; were material
to be disclosed in his own return but were left undisclosed?
Por the Commissionmer 1t is said that first theve was the fact
that Placer dexived the profits wihich it spplied inm paying its
relovant dividends from dividends of Bulolo and Pato; and it
wos seid in this conmectiom that there could and should have
been placed before the Commissioner the contents of the letters
from Placer which accompanied its dividend cheques. Secondly,
it was submitted that the Commisaioner should have been given
coples of all such portions of Rowden Piy. 1td.'s accounts and
minutes as wers nucessary to show that in appropriating
profits to the payment of dividends 1t applied the "last im
first out® primoiple and 4did not keep its Bulole dividends

sioner in the return of ids compa
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aepoarate from 4ts Placer dividends, If the Commiseiocner's
officers bad had all this material befors themy; it was contended,
they would have been enabled to see at omce that the dividends
declared by Rowden Pty. Itd. in 1941 were paild out of & mived
fund of Bulolo and Placer dividends, and that the Placer dividends
were not paid out of income derived from the working by FPlacer
of any miniug property (or indeed exclusively from the working
by anybody of a mining property im iustralis or New Guinea),

and thevefore they would bave perceived that the facts of the
cage did umot dring 1t withim s« 44(2)(e){41), Dut it cannot be
that in oxder that a taxpayer shall be held to have made & full
and true disclosure of all material facts pecessary for his

milesioner's attention to the

assesoment he muwt direct the Coi
non-gxistence of all fmots whichy if they existed, would entitle
him to the benefit of exempiions which he does mot claim and
which he bas no reason to suppose may be thought epplicadle to
him, The Commissioner in this case knew that the appellant, who
was & resldenty had derived 26,800 in dividends from Rowden

Ptys Itds Thet meant thet as a matter of law the £56,800 was
due fa included in the sppellant's assessable income by

o 44C1)(a)s The Commissioner kmew, too, that in pest years
it had been only under s. 44(2)(v){4) that the appellant's
dividends from Rowdem ¥iy. litd, were treated as excluded from
his sssesseble income. He kmew that the 45,800 derived by

the appellant fyom Howdem Ply. Ltd. im 1941 comsisted of two
dividends of which one was declared before and one after the
30th Ootober 1941, end therefore he kmew that having regard to
the amending dct the second dividend was not; though the first
was, excluded by s. 44(2)(p)(i)s There was nothing more that
he needed to kmow in order to make & correct sssessment, and

it e npothing to the pelnt that if the appellant had stated
more factes in his return the Commlssioner's officers would or
might have been put on their guard against gratuitously
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allowing him an exemption to whioh he was pot entitled. In
my opinion the case does mot fall within s. 170(2).

For these reasons I hold that the smended
assessment was not authorized by the Act. I allow the appeal
with costs, and order that the amendment of the sssessment be
set aslde.



