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Jn the High Cowet of Australia.

19 29 . No. 37

BYRON HATL LIMITED
(Plaintiff) Appellant.
Ve

HAMILTON & ORS.
(Defendants) Respondents.

Nature of Document.

Order fixing date of hearing.

Affidavit of serxioe of notice and
grounds of appeal.

Reasgons for Judgment.
Order
Cos®s of Respondent.

Certificate of Taxation.
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BYROM HALL LTD v ; HAMILTONW

This:is an appeal from a decree of Harvey C.J. in lguity
dismissing a sult by a Company against an architect named Claud

Hamilton with whom two other persons were joined as defendants, named

Wiliam Henry James and Irene Beatrice Gibson,

According to the evidence of the defendant. Hamilton, whom the

.

3

trial Judge believed, the terms upon which he and the defendants James

and Migs Gibson became co-adventurers appear to have been, in effect
———

thege (e They were to sell s parcel of land upon which a building

or. House |
stood called Tennyson HallAand which they owned as tenants in common

in unequal shares. The purchase money of which the defendant

-

- Hamilton'! s share amounted, in the event, to £8,500, was to be applied

in the new enterprise,

ney were to purchase a piece of land for £II,250 and vpon it

T A

erect a bullding toe be called Byron Hall. This building was to



2
be designed by the defendant Hamilton for an estimated cost of

242,000 or £45,000 and erected by day labour under his supervision.

-
2

The balance of the expenditure required was to be met by
borrowing upon the security of the land as large a sum 28 possible

and the defendant James was to supply the rest as a contribution of

The parties were to share in capital and #Profits in the

oF . o — PR - -
ed proportlonlktwo fifths for Hamiliton and three fifths for James
and Miss Gibson jointly.

If the building had cost no more than £45,000 and £30,000
J

had been borrowed as was anticipated the result would have been that




James and Miss Gibson would have acquired their three fifths by a
conbributbon of £17,750 and. Hamilton, his two fifths by a

contribution of £8,500 cash and of his services the value of which

he egtimated a

current rates to be ten per cent of £45,000 or

ot

24,500, But whilst the amount of the contribution of Hamilton
was fixed, the amount which James and H¥iss Gbbson would be required to
contribute would vary direotlg with the cost of the Dbuilding and
inversely with the amount borroﬁed.

A

\fter Tennyson Hall was sold and the site of Byron Hall wa

.

<y

boughﬁ7,5ames, Wiss Gibson and Yamilton agreed to register a Company
for the purpose of carrying through the joint adventure.

The capital was to be 50,000 shares of &£I-0-Y each , and

—



James and Miss Gibson were to take

Hamilton 20,000 fully paid.
h January 1927.

Assgociation in respect of

one shars

0,000 shares fully paid , and
The Company was reglistered accordingly

Seven persens signed the IMemorandum of

f/ifuw_ o

each. A ﬁour of thegse wore

nominees of James and the remaining three were the defendants -

iliss Gibson and Hamilton.

James and Hamllton were named

in the Articles as the first Directors ,mz but were required +to

obtain a share qgualification within one monthlwhich they failed

ot
O
[N
O
»

Vevertheless they opened a bank account in the Company's name,

ocbhtained an overdraft by giving theilr personal guarantee andAgiving

a mortgage of the land which in the meantime had been transferred to



o,

them and paid for the grection of the building by overdrawing this

account by means of the Company's cheques.

The workmof conszructing the building was done under tl

s

o

)

Company's name and in that name all insurances were eflected, and the
building was generally described as the Company's. But no formal

contract was entered into between the Company and the three defendants,

e foraelsnkh )
nor/was the land transferred to it, nor before sui% were any shares

allotted to the defendants . No formal mectings of Directors took
lace and among the co-adventurers themselves the Company was ilgnored.
).

Unfortunately for the peaceable fulfilment of the vague, 111 considered

o
e

xnd unexpressed, but doubtless good intentions of the parties, the

bullding cost a great deal more than the estimated £42,000 or £45,000
J



8
snd according to the assertion of James, his and Miss Gobson's
contribution amounted in the end to some £32,000, This led /77 to

deny that Hamilton was entitled to a two fifths interest in the

venture and to contrive that this suit should be brought in order to

th

compel a transfer to the Company of the land with the bullding upon

3_1
ot
O
3

terms much less favourable to Hamilton.

Howe ov

With the aid of hiskfour nominee shareholders of oune

n
s}
0
L
[©]

each, he constituted a Board of Directors)alloﬁted 10,000 shares to

himself and TIG,000 to each of two nominees)&nd caused the Company T

o]

"

.

file a statement of claim in this suit in Bquity against Hamilton,

himself and Miss Gibson. He and she submitted to a decree and the




suit jraceeded against Yamilton.

The statement of claim sought to fix  Hamilton wi
agreement between himself, James and HMiss Gibson on the one side and
the Company on‘theVothQr in effect to transfer laﬁé and buildings in
exchange for shares to the extent of their actual cash contributions
paid to the vendors of the land or the Company direc% not exceeding
£20,000 snd &£30,000 respectively.

-

Alternatively the pleading slleged that the Compeny was

induced to build Byron Ba1l upon the land by representations that
the three defendants would transfer the land to it upon the Company

recouping them what they had expended in purchasing the land and

towards erecting the building. A third cause of action allegsed




(89)

in the alternative was that the Company had been induced and encouraged

to build Byron Hall upon the faith of the three defendants carrying

out a contract inter se to transfer to the Company upor

cr
g
:
o
c.+
o
=
&
n

set up in the first alternative.

Harvey C.J. in Kg dismissed the suit. He considered that the
three defendants had made no contract with the Company’and that the
arrangement between the three defendants did not consist of the
terms that Hamilton was to receive shares commensurate only with
his money contribution. The learned Judge found that

Gamilton was to receive g

»
=

interest of two fifths in consideration

ol £8,500 cash and of his services. Such an interest consisted

N e UL

It

of 20,000 &£I shares in the Company.
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11

caplital of the “ompany as was issued. They were at liberty to
deal as they chose with the credit of the Company,if it had any, and

to use 1its name for their own pUrpOsSES. In doing so they were not

[t

adopting any false assumption upon its behalf. They intended in future:
to transfer the undertaking to the Company and, in ervecting the
building, they simply used the Company's name and independent
personality in the manner which they found convenient.

he Company was their creature and they could and did make it
act as they deslired. The attempt,in the absence of contract, to
find some other obligation or relationship requiring the fulfilment of
intentions de futuro must fail as most attempts of that nature do.

Dy its notice of appeal the plaintiff Company sought a decrce

peg
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