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The method of oarrying out the process ia substantially as fol-

lows. Cheese which has been made and cured is cut up into amall pieces 

and placed in a suitable heatin~ device - e.g. a steam jacketed kettle -

wherein it ia subjected to the desired temperature without scorching. 

~~team, hot water, or other source of heat is the.n applied to the kettle or 

other receptacle, and the temperature of its contents gradually raised, 

a 

until it renohes approxims.l;ely 175 F., which temperature ia held for o. 

period sufficient to destroy the life of all bacteria - usually £.ili:J: about 

fifteen minutes. The kettle or other reoeptaole is equipped with meohan-

ical stirrers {though stirring may be perforrn.ed manually) and, while the' 

cheese is being melted, and while it is held at sterililing temper~ture, 

it is actively stirred or agits.te~. This treatment results in maintaining 

the mixture in a homogeneoue condition, and prevents it from losing its 

tru~ cheese character. After complete steril:l.l)ation is aasured, the liquid 

cheese is run off into suitable containers, and these are, ordinarily , 

hennetioully sealed under sterile conditions. 

The inventor thus states his claimst-

1. The iml)roved process of rendering cheese of the cheddar group permanent-

ly 1ceeping, which consists in heating and melting the cheese, actively stir-

ring it while melted, and, while thus maintained in homogeneoua condition, 

raising its tem,perr,ture to such a degree li.\,S to effeot oomplete steriliU'a• 

i 
tion, and then enolotg it in protecti~e containers under sterili~ed con-

ditions. 
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2. ?he improved process of rendering cheese of the oheddar genus peman-

0 

ently koeping, which consists in heating it to approximia.tely 175 F., re-

taining it at such raised temperature for a substantial period, agitating 

or stirring the cheese during the treatment with heat, and finally placing 

it, while sterilet in suitable,steriliud,he:nnetioally sealed ocntainera 

3. Ao a new article of manufacture, oompletely steriliiaed cheeae of the 

checldar genus. 

4. As a new article of manufacture, Q hennetically sealed completely ster-

ilil?ed package of cheese of the cheddar genus. 

5. Aa a new article of manut'aoture, &. hennetioally sealed oompletel;y ateri .. 

lilted paokage of non-liquid homogeneoua ol).eeH of the cheddar genus. 

~ 
'i'hilJ n depends upon the proper c, natruotion of the Speoitica-

tion and Claim, which are addressed to those skilled in the art to which 

the Patent relates, such as cheese manufacturers. Ae is usual in this 

class of oaae, a great mass of evidence wae led as to the state of the art, 

and of general knowledge on the subject, prior to the grant of the Letters 

Patent. The ma.in points of this evidence may be thua aummarised:i• 

(l) Chee ea ia of two varieties, hard and soft, and cheese of the oheddar 

genus be1onga to the fonner variety. 

(2) Cheese is the oasein of milk, reduced by ooagulation to a solid form. 

The caaein fat, and part of the ash of the milk, are~ retained in the 

cheese, whilst the sugar albumen and the remainder of the asll pass off in 

the whey. 

3) For the ripening of oheeae, the aotian of certain micro-organisma or 
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bacteria is necessary, and these are developed in the milk, or a.re in• 

troduced by the cheesemaker. ';:'he flavour of cheese is dependent upon the.! 

i 

activities of theue micro-organisms or bacteria. But the activities of 

these a.nd o t.her n1icro-organisms or bacteria render cheese a perishable 

commodity, nnd ito life ia nhort und'er the most favourable conditions o~ 

temperature • 

(4) All rnioro-organie:ma or bacteria. a.re not in their action ha:nnful to 

human beings, and some are, as already npticed, actually useful • 

(5) :Micro-organisms or bacteria will not survive, with some few excep-

C, " 

tions, a temperature of from 120 to 156 F. 

The melting point of cheddar cheese ,o 
i a aomewhe re about 100 Ji'.• 

~ 
and at that temperature the fat would separate itself from the canein, er 

the cheese wo~ld disintegrate. Consequently, the problem waa how to 

uae the temperatures that would destroy the :nioro-o:rganisms and bacteria 
1 

and yet preserve the cheese and make it less perishable. 

A,~co:rding to the inventor, it was understood that V1il.rious sof't 

cheeses, such as Camembert, iunburger eta., which in the advanced .Stages 
/ 

XU or aemi-liqufct, had been macte 
.Pennanently 

that by melting 
cheese or the cheddar 

tempera ture1': b 
eyond the meltin~ 

~ point of suoh oh 
eese. and proceed to 

he oould use 



temperatures that would xrt destroy micro-organisms and bacteria without 

disintegrating the cheese, or, 1f they did disintegrate it, the cheese 

would reintegrate and be preserved as cheese without iss~taste being 

substantially impaired. Therefore his direction is to raise the tempera-

ture so as to completely sterilize or "thoroughly sterilize" the cheese ;a-,Jj 
' 

0 

to use for this purpose a temperature of approximately 175 F., which "is 

"held for a period sufficient to completely destroy the life of all bac-

"teria, usually for a.bout fifteen minutes". 

The evidence on which the learned primary Judge relied, namely 

that of C .P. Callister and- Professor Young, establishes that a temperature 

0 0 
of from 150 to 175 F., held for about fifteen minutes, will, for all· 

pro.otioal pu.irposes, completely sterilize the cheese. Thus O .P .Callieter 

deposed: 

Q,. What is the general result? 

A. The general result is that we have a marketable product which is for 

all practioa.1 purposes completely steriliaed in spite of the fact that 

these o~unts show that there are present a few organisms which, when sub-

mitted to favourable conditions, can grow. In the conditions in which they 

are fixed in the sample they will not grow. 

Professor Young, in answer to queit~ons put to him by the learned 

Judge, deposed thu~: 

~. Is it fair to describe ypur opinion as this: that this treatment, heat• 

C, 

\ng and stirring up to 175, for a period, would not destroy all the baotel 
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ial life, in a scientific sense? 

A. Yes 

q,. '91th this medium, this cheese ao treated, do you say that the bacter1a...l 

life that is left h in surroundings .· in the medium very unfavourable :fcYV 

ita development? 

Q,. Yihy do you aa::, that medium is unfavourable ? 

A. Beoause of the presence of acids und of salts • 

• Did you say in the absence of food material? 

A. In the absence of sugar foods. 

,~. Do you oay that the inhibition is so extensive that i:f' the product 

can be kept hermetically sealed, . the bacteria will not operate to any 

extent sufficiently to materially alter the product over a considerable 

period'? 

Do you go so far as to say that it would remain substantially the slUIJQ., 

as as bacterial aotivity was oonaemed, for the life of the con-

it was hermetic? 

• Yea, for the life of the container. 

If this evidence requires support, the oonduct of the de:fendan.t" 

ti 
1 t. He surreptf usly acquired from an employee of one of the 

plaintiffs all the information he could in relation to the p:ro<Hu1s used 
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0 
an Order of the Courtt employed a temperature of about 150 F. 

Apparently some spore formations (which are very resistant to )leat) ! 

and poaaioly some active micro-organisms may remain in the cheese, but they i 

are in a very unfavourable environment for reproduction, lll'ld are negligible i 

from a commercial point of view. Further, it should be observed that noth1%1$ 

in the evidence denies the possibility of destroying all the micro-organisms 

or bacteria in the cheese, by holding the temperature of 15o"" to 175° f. 
1 
for 

a longer period than fifteen minutes, or by carrying it higher. The des-

truotion of micro-organisms appears to be only a question of temperature 

and time, though we should suppose that, in working conditions, a des-

truotion of all micro-organisms was almost impossib+e• 

But it ia argued that the prooess cannot and does not achieve its 

aim and claim - the ccmplete at,erili?ation of cheese of the cheddar genus. 

0 
It is not eatabliahed that a temperature of 175 F. held for a longer perioc 

(!) 

than fifteen minutes, or that a higher temperatuYe thim 175 }l., held for 

fiftften minutes or longer, will not completely sterilize the cheese; but it 

0 

is eetabliahed that, while the process worked at a temperature of 175 F. 

for tent~ fifteen minutes will not completely sterilize the cheese, yet 
1 

subatantially and practically) it does destroy all the micro-organisms 

deleterious to the cheeee. The object of sterilization is to preserve the 

cheese, to render it "permanently keeping", and if that objeot be achieved, 

. . ~ 
then, in our opinion, the ate~ilization contemplated iills. directed by the 

invention has been rutfilled. Fletcher Moulton L.J. in "Z" Electric Lamp Co 
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v. MarElee 27 R.P.C. 737, said: "To sum up, carbon, as injurious carbon, 

~s removed by the invention; carbon :from the chemical point of view is 

0 not removed. A lamp maker •••••• would naturally imagine that the whole 

"of the carbon had been removed, because the deleterious consequences of 

"the presence of carbon no longer existed, and that was the only way in 

"which he was aware of the presence of carbon. That being so, I think 

"tha t the erroneous view, from the chemical stand po int, was one into whic/v 

na lamp maker might naturally fall, and that it would not ••••• diminish 

''the completeness of the disclosure to the public o:f the invention, how 

"to apply it, and what its practical consequences would be. Consequently 

"I hold that, according to English Patent Law, such an error is unim:por-

"tant". So here, the micro-organisms, as organisms inimical to the keep-

ing o:f oijeese, have been substantially removed: scientifically, some :few 

persist. fheeae maker would imagine that the micro-organisms which ripe~ 

and destroyed the cheeses had been r~noved because the deleterious conse-

quences of the presence of those organisms no longer existed, or exist in, 

such a form and in such infavourable conditi.ons that they are negligible. 

If this be so, then, in our opinion, the slight misstatement o:f the in-

ventor is unimportant and does not affect the validity of ll1lt his inventU!)A:) 

However, the inventor has also stated and claimed that the chee,e 

subjected to his process will be permanently keeping - that it may be 

kept indefinitely without spoiling. And it is argued that this is a mis• 

representation. (AlsoR's Case 24 R.P.C. 733, Hatmaker's Case 34 R.P.C. 
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317, 35 R.P.O. 61, 36 R.P.C. 231). Now, "permanently keeping" cannot, in 1, 
I 

its context, mean "everlasting", but rather that the cheese is freed 

of deleterious organisms that are likely to destroy it as a con~~ercial ~ 
~ 

and consumable commodity: after a.11 cheese is not for a museum, but for 

consumption. The parties do not seem to have devoted as much attention 

to the life of cheese of the cheddar genus after treatment by the plain­

tiff's' process as could be desired. But there is reliable evidence 

that it will last as long as its container remains hermetically sealed. 

Outside its container, the cheese is exposed to the atmosphere, and to 

the micro-organisms constantly present in it. Containers may of course 

be differently oonstrvoted, but the type ma.inly used is made of tinfoil. 

~arious witnesaea depose that, under these conditions, a cheese treated 

• • by the plaintiff•s prooesa will last from one to two years, and even lon-

ger, whilst the ordinary life is only a few months. But the fact that im• 

i-1.-0 f 
presses me is that cheese treated by the plaintiff~s process was shipped 

on board a boat at Melbourne, carried in an officer's berth (not in cold 

storage) through the tropics to Singapore, and back again to Melbourne. 

It was opened at the trial, nine months after its manufacture and the 

vayage, and was found to be, as Professor Young said, perfectly edible. 

The bacterial count of this specimen is interesting. The count had inore~ 

ed on the return of the cheese from Singapore. but in temperate conditie~ 

the count again fell• and the cheese waa perfectly edible. 

No doubt a Specification which contains a :material miarepresen-
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tation of fact ia avoided as against the Crown representing the public 

(Hatmaker'a CaEie §UP• per Sorutton L.J. at p 78). B\lt it must be materii\l 

and if we find, as we do here• thatr the cheese produced by the present 

prooeas will• despite the non~deatruotion of a few micro~org~niama at 

0 
a temperature of 175 F., held for ten to fifteen minutes, maintain 

its character as a good and edible cheese during the life of its oon-

tainera, and that the activities of such m1cro-organi~$ as are left 

within it are rendered h&rmleas owing to their unfavourable surroundings, 

then, in our opinion, there is no misrepresentation such as would avoid 1 : 

the patent. Indeed, in our opinion, it is not inco~reot to desoribe a 

cheese in whioh the micro-organismt are so suppressed that their ac-
"° 

tivities are negligible, as pem.anently keeping. 

Consequently• in our opinion, the judgment below ahould be affinu 

as to the let and 2nd claims. The 3rd, 4th~ and Jth claims are in our 

opinion bad: they claim a sterilized cheese, however produced; but this, 
~ Pa./~-tJf:,;- er 

under the Australian law, does not invalidate th~ Paten~ The evidence 

establishes the utility of the invention covered by the l~t and 2nd 

claims, and also the infringement of those claims~ 
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JU]) GM]TIJT ISAACS J. 

Both parties in this case are enti.tled to just v1hatever 

protection the law strictly affords tb.em, and nothing more. With 

respect to the appellant, the reason appears in the judgment of 

Henchman .J. As to the respondent, the reason will appear later. 

The main consideration for the Court, and indeed the only 

governing consideration -- for the question goes far beyond the 

act1k~l litigants -- is to apply as between the patentee and the 

public not the rough justice of personal award, but the ordered 

justice tmt is measured by the mete-wand of the law. The duty 

of the Court is so strong in this regard tmt, as pointed out by 

Lord Tomlin (\'Then TomHn J.) in Safveans' case (44 R.P.C. at 56):­

"It is the duty of a plaintiff to shew ,vb.at is the meaning of his 
the 

"claims, and if he fails u law can act without ambiguity being 

11 pleaded." And that, as will be seen, was the view of Lord Parker 

in the 1'Tatural Colour Kinematogranh oase (infra). 

The matter once understood may be put in a nutshell. I should 

have been glad if the circumstances had enabled me, as Lord r,'fachaghten 

Xlltti once said, to keep it there. 

Summarising the position from a broad point of view, avoiding 

all hypercritical examination of words, and allo11ing for all technioal 

difficulties, it stands thus. ~e patent is ess~ntially one for a 

process of "completely sterilising11 cheddar cheese by heat, and 

maintaining that complete sterilisation by suitable containers so 

that the commodity is thereby rendered 11 permanently keeping". 

Complete sterilisation of foodstuffs is not a mere theoretical 

aspirs,tion. It is admittedly attainable by well-known methods in 

the full scientific nense as an ordinary working proposition, and 

therefore :l. n its primary and ordinary sense the scientific sense is 

the true sense. The specification represents and promises that 
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oom.ple~e sterilisation 1a achieved with respect to the micro-organisms 

in cheddar cheese, at approximately 175 degrees F., and that, as a con­

sequence of that sterilisation, if it be maintained, the cheese will 

keep permanently. Bll.t that clear and direct representation and promise 

to the Crown, made in order to obtain the favourable exercise of its 

discretion, understood in the ordinary plain sense of the language used, 

has upon the admitted facts and the finding of the learned primary 

Judge, failed. 

Consequently, following the authoritative example of the Privy 

Council speaking by Lord Sumner in Denham v Clan Line of Steamers 

(29 N.s.w. L.R. 65, at 67), in being "unwilling to favour artificial 

"oonstru.ctions of simple words", the case in my opinion is ended. 

If, however, on ul timah conatifqtion, based on a doubtful and 

controversial interpretation suggeat;'a_ by the respondents and adopted 

by the learned Judge, namely, in substance "complete sterilisation" 

means inoomplete sterilisation, but sufficient to keep the cheese not 

npermanently", but only long enough :for anticipated commercial purposes, 

than the specification is obviously open to the charge of avoidable 

ambi#t:11 ty. 

Lastly, assuming validity, there has been no infringement because 

the combination process has been departed from materially. 

For all or any of those reasons, the appeal should succeed. 

That is the position shortly stated. There is, however, a con-

siderable mass of material whioh in view of varying opinions has to be 

sifted and appraised in order to obtain the simple result. 

The first essential fact to apprehend and bear in mind is that 

the infringement alleged both as to process and product consisted in 

employing the process am:tx1cei1wi up to a temperature of about 150 

degrees or 151 degrees •• In order to meet that fact, learned Counsel 

for the plaintiffs at the trial,said in opening the oase that Kraft 

nis claiming the range below l 'i' 5 degrees "ax-o, .. 11 u indlul.d:s:aJ:mni He 

evidently meant the range from 100 or 104 degrees to 175 degrees or 
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more. The learned trial Junge (Henchman J.) observed:- "That is 

"the crux of the claim.". And on this basis the case procee~ed to 

judgment. 

At the close of the plaintiff's case learned Counsel for the 

defendant -- the present appellant -- moved :f'or a nonsuit on the :ground 

that no infringement or threat of infringement had been proved, and 

alternatively for judgment on the ground of'., invalidity of the patent, 

either for failure to achieve the results, or for ambiguity. The 

motion was refused. 

It will become evident .that the respondent's contention to claim 
the range below 1'75 degrees, and whether it dEH!cends to 100 degrees 
in order to embrace the stirring factor of the process, or only to 
140 degrees, said to be the minilI!llm killing temperature, in effect 
eliminates "complete sterilisation" as an independent factor. and reduces 
it from being the dominant feature of the process made possible by 
continuous atirring 1 to a feature subordinate to permanently keeping. 
Its meaning has to be bent to accommodate it to an artificial and 
varying sense of the latter phrase. Thus, to other defects there is 
added an inversion of grammatical and logical· order, which in a homely 
way is expressed by saying it puts the cart ~Ktt before the horse. 
The patent ia 1..:11xu')g,,d11::a19tlo3,eh thereby transformed. 

In the British United Shoe case (25 R.P.C. at 656-7), Fletcher­
Moulton L.J. said. as to the duties of a patentee:- "He must first 
"make a useful invention.; he mu.st next with the fullest bona fidE1s 
"describe to the public the best way of carrying out that invention; 
na.nd thirdly. ha mo.at leave the public in no doubt whatever aa to 
nwhat constitutes that invention which he claims as his monopoly." 

The contention that the whole range of tamperaturas ~al&wiiMx below 
175 degrees is forbidden ground, discloses a. breach of the second and 
third duties so uescribed. 

The true issues crystallised, as I understand the matter, a.re 
(1) whether "complete sterilisation" of chetida.r cheese by this process, 
and reading the expression in-an unambiguous sense, takes place at 
about 175 degrees F. for'~alidity, and if so, then (2) whether it 
takes place substa.ntially'a.t 150 degrees for infringement, and (3) if 
it does not take place at about 175 degrees in an u.ma.mbiguous sense, 
than whether there is a.n1r proper reason justifying the ambiguous use 
of that expression "complete sterilisation" in the other sense. 

There is also another issue, which, though not argued, forces 

itself on the attention in a case like the present, when the matter is 

carefully examined. It is whether there has been a placing of the 

appellant's cheese in suitable containers as a n~cessary part of the 

combination process claimed. It involves the question whether so 

flimsy and imperfect a container as tin foil is admitted to be, is 

within the essential factor in claim referring to "suitable container". 

At this point it is very desirable to advert to the expression 

"permanently keeping", in order to prevent misapprehension. There is 



evidence both .by Mr. Calli.star a.ncl M:r. Young that the cheese processed 
up to the d.esired thermal point will. it pla.oed'. in hermetically naled 
containers, last .as long ar;i thl!!t oontainerii,. That .may or may not be 
true. But it 1 s "tary material to obserTe that the phrase 11 permanently 
"keeping1* is used both in the body of the speoifioation and in .the 
first two claims to denote oheen that has been both "completely 
11 sterilised11 and also so placed in suitable containers a.ti to maintain 
the complete sterilis.s,tion. 

In other words, it is not a mere condition of the cheese by reason 

of complete sterilisation. That is only in aooordanoe with common 

sense and common oocperienoe. The distinction is brought out conspic-

uously by the terms of ola.ims 3, 4 a.nd 5, whioh oonta.in no reteren6e to 

tly keeping", but adhere to "complete sterilisation". Claim 3 

assumes the pro oess either in Claim 1 or Claim 2 to have been pursued 

as far a.s 11 oomplete sterilisation" or 1.ts synonym "sterile"• but not 

necessarily further. Claims 4 and 5 assume the process either in 

Claim lltX 1 or Claim 2 to have been pursued to its fullest limit by the 

use of hermetically sea.led oonta.iners. _Claim 2 a.lvmya requires that..,, 

but Claim 1, vrhile a.lwa.ys requiring sterilised oon,di tions for oontainers, 

and tllus contemplating the ma.inte?inanoe of cheese sterilisation to 

seoure "permanently keeping11 oheeuae, lea.Tes it optional to ado:pt some 

means other than herm.etioa.lly sea.ling. That shews the necessity of 

interpreting 11 oompletely sterilised" a.nd its equivalent 11sterile11 a.a 

the dominant oa.usative and universal terms, independently of "permanently 

11 keeping11 • which is the dependent.term, possibly oooasional, and having 

effect only as the necessary oonsequenoe after full foroe is given to 

"complete sterilisation" or "sterile", maintained. It is confirmed by 

the practice of the respondent Company-. Mr. Callister stated in 

evidenoe th."!.t unca.nned Kraft Cheese is put on the market as lfpasteurised~ 

while oanned cheese is described as "steril1sed11
, both being aubstantiallS 

the same product. 

Tha patent was issued pursuant to seo. 121 of the Co111n1.onwealth 

Pa.tents Act, and bears date March 25th 1916. The section provides 

the ciroumstanoes. in Which acy person who has applied for protection 

for acy invention in, inter a.lie., a foreign state, 11 shall be entitled 

"to a patent for his invention under this Act in priority to other 

na,pplicants," and that the Australian l)a.tent shall have the same date 

a.s ·the date of the foreign applioation~ It contains.a proviso 

avoiding the patent' in oerta.in oircumstanoes, whioh inolude (1) the 
grant being contrary to la.w; and (2) the patentee not having made 
foreign application for protection of "the said invention"• 
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It is contended for the appellant on the question of validity 

that the grant is contrary to law. The point made is that though 

the invention claims to be a process of completely sterilising cheese. 

and maintaining its sterilisation, thereby producing a product 
as represented and 

permanently keeping, yet the processAclaimed does not completely 

sterilise the cheese, and does not ~'!u: produce a cheese permanently 

keeping. 

It is not in controversy that the patentee's lucky discovery 

th.at by continuing the formerly well-known practice of stirring the 

cheese u-p to melting point, when emulsion broke do,m, until the 

temperature reaches IO 140 degrees F., w'here the emulsion suddenly 

resumes, might well have been made the subject of a patent. But it 

is contended that there is no claim for this as a separate integer, 

and the claims have gone beyond all legitimate limit, and have taken 

the form of a combination that breel<:s down in material respects. The 

patentee, it is said, has set out and claimed a. oa.tena of processing 

hard cheese, beginnin~ with the preparation of ordinary cheese for 

conversion into his improved product, including not merely the con­

tinued stirring up to say 175 degrees Ii'., but also asserted complete 

sterilisation at that point, and continued sterilisation up to and 

including the final point of preserving the sterilisation in hermet-
or at all events sterilised 

ically sealed containers, the product claimed being the completely 
I\ 

sterilised »nDKH and permanently keeping cheese. The prooess, it is 

said, ad.mi ttedly includes old as well as ne-cV devices, and cannot be 

m,.:i,intuined if any material element of the combination be sacrificed. 

Uow the answer given by the respondents is easy to state. but 

to me impossible to oomprehend, in view of the conditions of 

11 permanently keeping11 stated in the S1)ecifioation, and in the faoe of 

common understanding and the evidenoe given. It 1s this. The 

invention is really not one primarily for sterilising cheese, but for 

a "permanently keeping11 cheese. "T'ermanently keeping" in the relevant 

sense means in a a commercial senae11
• A cheese which necessarily 

includes both canned and unca.nned cheese is 11 perma.nently keeping" in a 

commercial sense if it will keep long enough for trade disposal in 
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the ordinary course of business, and learned Counsel for the respond­

ents went so far as to urge that there might be different periods for 

the purpose, according to the individual expectations of trade of 

ea.ch producer, and in relation to each of his retail traders. 

This la.st view I regard as a. legitimate concrete illustration of 

the broad generalisation of the "commercial senset1 period, as stated 

both in argument and in evidence. The result 3imply follows from 

that generalisation. The respondents say further that so far as 

sterilisation is concerned, the "complete sterilisation" necessary is 

sufficient to make the cheese 11 perma.nently keeping" in the sense 

contended for, and that that is the sense in which a commercial man 

or a cheese manufacturer ,.,ould understand the expression 11 oomplete 

"sterilisation". 

I find the respondent 1 s vievr impossible of acceptance. Apart 

from the four steps in the process, it offends at every point of :c:mnmrl 

contact with well established principles and decisions. It cannot 

be reconciled with connnon experience, and it is inherently discordant 

when tested by eica.mpl es. 

lifovr, in approaching the determination of this matter from the 

affirmative side, there are two things to be kept distinct, and they 

are, as Lord Esher 1I.H. said in the Edison Bell Co. v Sr~ (11 R.P.C. 

at 395), the rules for construing a pat·ent and the rules as to its 

effect when construed. 

As to construction. •r:1e governing authority on this question 

is Patent Ex12loitation Ltd •. v Sj.emena (21 R.P.c. 541), where th& 

rule was laid down by the House of Lords. At p. 549 Lord Davey, who 

gave the leading jud.gment, said:- 11 1 disclaim putting either a 

"benevolent or a malevolent interpretati:m on the specification, or 

11 being astute either to uphold or invalidate the IDO£ 7atent. I am 

"of opinion that a specification like any other documents should be 

"construed by the Court according to the fair· meaning of the language 

"used, after being infonned by evidence of the nature of the subjeot­

"-matter, the state of knowledge at the date of the Patent,. and the 
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"mea.ning of any scientific or technical \'fords that are found in it." 

'l'hat was concurred in by Lords James of Hereford, Robertson and 

:ilf.acnaghten. It was, I thinkt evoked by wbat Vaughan W1llia.ms L.J. 

said in the sa,me case in 20 R.P.C. at 234. 

Later expressions to the same effoo.t may be found, such as by 

Parker J. in British United Shoe Coy (26 R.P.C. at 50), who with 

special reference to the maxim~~~!!....!.~ guam nereat, says:­

"If the construction of a document is otherwise reasonably clear, the 

"Court oughi; not to be j_nfluenced by considerations a.s to its legal 

"consequences if this construction is adopted. 11 'l'his, I need hardly 

say, is independent of a specially recognised requirement as to 

specifi ca.ti on. 

There is a passage in t..lie judgment of ~~ Lord Warrington 

(then Warrington J.) in Consolidated v Clark (23 R.P.C. at 702) that 

is \Vell \'forth quoting. His Lordship said: - 11 The obj eat of the oon-

"-struction of the speoifi cation :l.s in all oases to ascertain what is 

"the invention described and claimed by the Patentee, and in fulfilling 

11 that object, the s-pecifioation ought to be construed fairly, not 

11 1 eaning either towards the patentee or towards the infringer; on the 

••other haJ1d, not ta-'lcing hold of small verbal inaoouraoies or technical 
inventor 

"difficulties in order to de-pri-ve a genuine :bm:EOtticDll: of the benefit 

"of n. real and genuine invention. 11 

One general relevant rule of oonstruc'tion is that a specification 

must be read as a whole (Tubes v Perfecta - 20 R.P.C. at 96, per Lord 

Ralsbury). 

looked at. 

If necessary ~,en the provisional specification may be 

It goes without saying that the Court will look at the 

Letters Patent themselves. 

A specification, subject to such su~ervision as it may receive 

from the Commissioner, is the patentee's o·nn ohosen language, 

selected in a sense ex parte, and is the foundation of his monopoly. 

As to whether the words of the specification are sufficient, and 

whether the claiming clauses define the invention unambiguously. says 

Lord Haldane in ]!iiish Thomson-Houst~n v Corona (39 R.P.C. at 67), 
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"ia a matter which always requires close sorutiny". "We have", said 

the learned Viscount, in a passage whioh condenses many decisions, "to 

"§.CJ:!t_the epecificati on with the olose11~.as whi.ch :;_s reguired_in the 

"specification of any instrument conferring a monopoly, but subJ.!!£1...12. 

11
~, all we can .IOIXi::l\l legitimately do is to ~im.!.l . .ll:YLordinary i:,u~ 

nro:i;:_t}1e constructi~n of written ~~nstruments." 

The close scrutiny referred to represents the effect of decisions 

of the highest rank whicl-). ultimately concern the present case. As 

pointed out by Lord Haldane (loc. cit.), the necessity for close 

scru:tiny is not the outcome of any personal notion of judicial policy, 

it arises from the requirement of Parliament, which hc"l.s grante•' a. 

monopoly on oondi tions. As Lord Haldane says: - "The stimulus to 

"development due to the protection of the Patents Aots may prove to 

11 be less of an advantage to the State than would l1ave been the stimulus 

11 to free 1mm:inattti!im production in the interest of the consumer." 

J'udges cannot balance these, s0 they are confined to interpreting the 

Lord Dunedin in }[lfil:g_oni v }fullard (41 R.P.C. at 334) says:- "I 

"am bound to read a specification as I find 1 t. 11 That is, the 

specification must be judged of by its own language. 

In Ingersol.l v;_Cons,:>lidated (25 11.P.C. at 82-83), Lord Chancellor 

Loreburn said:- . "I am not aware that any special canons of construct-

"-ion are applicable to specifications ••••• Obviously, the rest of 

11 the specification may be considered in order to assist the compre-

11-hending and construing a claim, but the claim nmst state, either by 

"express words or by plain reference, what is the invention for which 

~protection is claimed. The idea of allowing a patentee to use 

"12~}:f ~9...t!:.l. general 1 at'!fma_ge;t in the claim, and subsequently to restrict 

1*.Q.X:.~.exnand or qualify_ what is therein expressed, by borrowing this 

1•or that gloss from other parts of the specifioation, is wholly 
inadmissible. 

11~!3:~'tll. I should have thought 1 t was also a wholly original 

"pretension." 

If the Lord Chanoellor could possibly have listener to the 



argument in this oaae, he would ha.ve found the originality repeated. 

His Lordship went on to say at -p. 84:- 11 Patents are not uncon-

n-ditional grants of a mono'f)oly:. The patentee must, in ret,1rn for 

11 his privilege, say E.1.ainly what is the invention for which he seeks 

llQrotection, .!.2 the,t others m~ learn that and its limits.~ To that 

Lord 1falsbury, Lord Macnaghten and Lord Atkinson agreed. The House 

refused to narrow the claims. 

In Glover v America.l Steel Co. (19 R.P.c. at 109) Farwell J. 

b.8,d already said:- "It j_s· incumbent upon an inventor, when he desires 

"to have the monopoly given to him by a Patent, to be eXJ2lioJ.~ in 

"the words \Vhich h.e u.aes. n The obsBrvation of Fletcher-ll[oul ton L.J. 

in British United 8_h._o_§ case (sup), already quoted, is to the same effect 

It is a little diffi.cul t to sever entirely the rules of con-

struction from :f;N: the rul,es as to effect. Logically, it is possible 

to consider the meaning of t'-,e claims up to a point. If they a.re 

quite clear, or as clear e,s the aubjeot="will reasonably permit, the 
~ 
/1~ ·/'fill state A.nd act on its oonolusions. 'fha British Thomson-

Houston case (sup) illustrates this. But it may be that at a. certain 

point it is found that the specification is not as clear a,s the 

subject rea,sonably permits, and then the Court refuses to enlarge or 

restrict or qualify the ,,;ords in favour of the patentee, and may 

wit hon t even arriving at a definite conclusion as to the meaning of the 

instrrnnent, declare it avoidahJ.y obscure, or as 1 t is said, ambiguous. 

This is illustrated by the Na.~ural Colour case ( 32 R.P.C. 256), 

~articula~ly per Lord Lorebum a.t p. 267 and Lord Parker at P. 269, 

the latter saying: - "It is open to the Court to oonclude that the 

"terms of a, s,?eoifi ec1.-ticm are so ambiguous that i ta proper construction 

11 must always remain e, matter of .doubt, and in suoh a case, even if 

11 the c,pecifica.tion had been prepared in T?erfeot good. fa.i th, th;e dut;x: of 

That is in accord 

with ,:rhat Lord Davey s.':1.id in Tubes v Perfecta (20 n.P.G. a.t 101). 

Lord P::i,rker adds:- "Once age.in, though the Court may consider that 

"the me<1ning of the specification is reasonably cl-ear, yet if the 

"specification contains statements oe,loula.ted to mislead the persona 
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;;to whom it is addressed, and render it diffioult for them without 

"trial BJld experiment to comprehend in wl1at manner the -pa,tentee 

11 in tends his work ·to be performed, these statements may avoid the 

The Court, however, says Lord Parker will ahvaya make 

allowances for the difficulties of the case. 

This affirms Ashurst J •. in Turner v Winter {1 T.R. at 605), who 

says that if the specificati•)n contains "anything which tends to mislead 

11 the public, in that case the pa.tent is v-:dd." 

(1916 2 A.G. 552). 

See also filq's case 

Therefore, in brief, we have to consider the fair and reasonable 

meaning of the specification, including the claims, remembering the 

necessity for avoiding unnecessary ambiguity, and having regard to 

subject matter and other considerations mentioned by Lord Davey. 

Applying that cr;ncretely, what is the proJ)er meaning of "complete 

nsterili sati_on" of cheese, and "permanently keeping" cheese, having 

regard to the fact that there ia nothing in the nature of the subject 

matter fettering 1n·ecision of expression? The invention is not a 

pioneer invention in the realm of sterilisation by heat, exposed to 

the risk of mechanical equival.ents for that purpose. 

The English langu.a.1Je is perfeotly capable with complete security 

to the inventor of adding limitations such as are now advanced~ as 

"for cr}mm.ercial purposes onlytt • or, "sufficiently sterilised for the 

"anticipated -period required by commeroell~ if such limitations were 

intended to be c•Jnveyed to the reader, and were not the· later suggest­

ions made to retrieve an error into which the inventor had for some 

reason fallen, anrl which led t:J a representation as to results that 

cannot be made g•Jod. Taking the construction at best for the 

respondent, I cannot dou·bt the specification is e.void.ably ambiguous, 

and do es not snfficien tly mark the limits to whicl:1. a person may go but 

may nr)t transgress without infringement. 

That precision, where attainable consistently with fair protection 

to the inventor, is inexorably dennnded by the law. Lord Wrenbury 
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in Hale v, Coombes (42 R.P.C. at 349 and 350) says:- "This was an 

"obligation at common law, and is an obligation by statute. If it 

"is not performed the patent is bad (see Frost on Patents, p. 220 et 

"seq, and the cases there oited). The public are entitled to know 

"what it is that by reason of the patent they are excluded from doing". 

A member of the public ought not, for instance, to be driven to 

litigation because he takes ex:a.ctly the same view of "complete 

"sterllisati,,n" as the respondent Company itself took in its 1928 

circular. A specification so vague cannot stand. 

As to the suggested construction itself, the basic notion in the 

respondent's argument, as I have said, is, that in the invention 

"sterilisation11 is secondary, and "permanently keeping11 is primary, and 

·limits "sterilisation", and that "permanently keeping" is itself 

limited to some temporary period varying with the protean requirements 

or anticipated requirements of trade operations 1mtil the article 

reaches the consumer. 

Let us test this in the first place by the terms of the grant 

in the Letters Patent themselves, terms of the patentee's own 

choosing, and the final interpretation of the nature of the invention 

as understood by Crown and patentee. The invention applied for and 

granted under the Commonwealth Act is an invention for "Process of 

nsterilising cheese and an improved product produced by such process". 

It is not a patent for 11 perma.nently keeping" cheese, with a preferred 

method of effecting it. The patent recites that the patentee has 

made foreign application for protection of "the said invention11
, and 

as already stated, the grant is avoided if he did not. 

That seems to me a clear answer to the fundamental contention 

on which the respondent's argument rests. The expression 

"permanently keeping11 does not appear -- and 11 sterilising" does. 

That this conception was fixed and deliberate is shewn by the form 

of the claiming clauses, in ~hioh it will be seen, as already stated, 

that in Clauses 1 and 2 11 perma.nently keeping11 is interpreted in 

terms of "complete aterilisa.tion", a.nd "sterile'*, and dependant on 
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oonstantly maintained sterilisation, and in 3, 4 a.nd 5, "permanently 

11keeping11 is dropped altogether, and simply left to be assumed a.s a.n 

inevitable effect of the "complete sterilisation" which is claimed as 

the invention. 

Seo. 33 of the Act requires that an application for a patent 

shall be for l!llml! one invention only! and the patentee must at all 

events have thought his one invention was a sterilisation l)rooesa 

resulting in a sterilised product. · 'rhen seo. 36 provides that a. 

complete sterilisation must comply with three requirements, viz.: 

(1) Fullz. describe and ascertain the invention; (2) Fully describe 

and ascertain the manner in which it is to be perfo:i;:med;- a.nd (3) 

end 1rith a distinct statement of the invention claimed. 

What does the general specification say? It begins with a 

descriptove heading as in the patent. Then it says:- "This invention 

"relates to an improved process of sterilising cheese, to__nmde!: it 

"permanently keeping and to the product thereby produced. n Here we 

get "permanently keeping11 as a definite description of the Rimproved 

nproduct" resulting from the process. Then the words "cheese" and 

"permanently keeping" receive interpretation. The first is limited 

to cheddar cheese, and the second is 11 !!),a.Y be keut indef!.11!,tely '!ithout 

"spoiling under oondi ti ons wh!_Q.l:! ... !:<E!.!.Ll~!!~il;2; ~l!se it to s~oil". 

There is so far no attempt to interpret "sterilising", or to give any 

qualification of its natural and primary meaning. 

Now proceeds the full description a.nd ascertainment of the 

invention. I subdivide the description for better understanding it. 

"The invention consists in the nrocess of rendering cheese of 

11 the cheddar group permanently keeping, according to which process:-

n 

ll 

" 
II 

n 

(a) the cheese is heated and melted, 

(b) actively stirred while melted, 

(c) and while thus maintained on homogensous condition, raised 
in temperature to ~uch degree as to effect com&m 
sterilisation; and 



0 (d) then enclosed in protective containers under sterilised 
tt oondi tions. 11 

Those are the four steps in the process of having the resultant pro-

duct, if "permanently keeping11
• It is added:• "The invention also 

nconsists in the process and product Produced thereby as set forth 

"li&:ll!eina.fter. 11 

There follows the statement as t,) common knovrledge at the date 

of the pa.tent. This i~ extremely important for our present purpose. 

The mtentee begins by reference to "various food products 0 with 

which every reader is presumed to be acquainted. Those food products 

naturally include fish, meats and fruits of every kind, from all 

parts of the worJ.d, passing into every variety of v1orld oondi tions and 

remaining ,.vithout any set limitation as to time, that is, "indefinitely". 

As to these, the patentee, in order to lead the mind to the true 

meaning of his own invention, says:- "It is common knowledge that 

ttvari0us food products may be ~iJ4..!~ by the application of heat, 

ttand then ~tioall:y: S§.aJ.e.d under sterilised oondi tions, and .!Q 

0 rendered ~ enn1n1n tl;L kee:e_in&• 11 

It seems to me that once we interpret this paragraph, the matter 

is ended. against the respond.ents. 

Not only does collllllon knowledge, which is invoked in the passage 

itself, apply to the various terms whioh I have italicised, their 

natural and primary meaning, but the respondent's expert xdx:tnx: 

evidence places that meaning beyond doubt. · Mr. Young says:- "There 

"are, however, other food products which are in fact oomuletelz. 

".sterilised in a scientific se~, and must be so sterilised in order 

"that they may J,£.ee12. n That sentence, as it appears in the judgment 

of Henchman J"., and therefore represents just what His Honor understood 

Mr. Young's evidence to mean, cannot be too strongly emphasised, and 

is, as I think, fatal to.any contention that in food prooesses 

complete xt:m-±ttu~:bm scientific sterilisation is unknown, even to 

scientists, and equally to any oontention that "permanently keeping11 

as applied to foods on the market never oonnotes scientific sterilisation 
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Now let us see how th~pa,tentee applies this the master-key of 

the specification, to his own process. He says:- "The attempt tp 
11apply such treatment to cheese of the chedc1ar genus has- however, 
11 invariably resulted in failure, so far as rendering the product 

"p_e~nen tl;z keeni.ng is concerned." 

What_ "treatment" is referred to? Clearly inclusive of sterilia-

ation by heat, and inclusive also of maintenance of sterilisation. 

And llm&~ why has failure ensued, so far as rendering the cheese 

"permanently keeping" is concerned? 

sentence. 

That story is told in the next 

Shortly, it is that just above melting point cheddar cheese 

disintegrates and ceases to be cheese, and cannot be restored to its 

homogeneous condition. That is according to knowledge Prior to his 

invention. 11For this reason", says the patentee, "it has been 

"impossible to treat such cheese to a high sterilising temperature 

11v1i thout spoiling it. 11 'rhen oomes the problem as it existed and 

which this invention was to solve:- 11A completely sterilised ~ 

"permanentl;z kem!'1& cheese of the cheddar genus has not been -produoed 

•tprior to the present discovery." 

The wording of that sentence is notwworthy. The two expressions, 

0 completely sterilisedu and "permanently keeping" are not simply 

coincident. They are cumulative, and are not convertible terms. 

Unless the further step of "maintainingt1the sterilisation is added to 

the "complete sterilisation", you do not have a 11 permanently keeping" 

cheese as contemplated by the patent. That sentence is the central 

point of the specification, and is the focus of attention. In the 
was 

Amerioan reissue patent to be presently mentioned, it ix treated as 

the central point. The product made in accordance with this invention 

is, when all the prior words are read, to be cheese that is completely 

sterilised, and only, llli!_refore (if sterilisation be maintained), 

permanently keeping. 

The patentee then proceeds to explain the distinotion between 



liquid or 

"oondi tions. 11 And ,;,rey? 

~oft ohaeses ~11 '!)aoteria a;re itJ:led. 

high temperature-,. poasibl.y 

the point i.a that in .soft oheEises·.•Ia.nd in other toodq),,:;;:·s;.;;:;l1_· .... ....:=:a.-.;;.;.;:..:-..;.:::.:::;;;;. 

a.re killed, and henee sterilisation' o'f these cheesea: ·lµi; bee~ pC>ssible. · 

Now 1•steriilisation11 is th~re ol~rly used in the sense 

destruction of bacteria. 

. . . ' 

ciompLete 

nrequire a relatively- high ~e:m.p,~t'\ll"e to kill. thent", it fo.11ows 

tha.t the h:ig_h temJ.ler:13::ture for stt,riliisine; is iml!era.t:tv~~ Jfa a.dd.s 

.,...,,,.,.,,.trea.tment;.wh:i1Jl:L Vii1l 
,::"'" ·: ' 

11 :prevent .the. high temperature. from spoiling O:t" .disin:tegr~tlng the 

11 oheese11
• 

That is the analysis of the, tvr<? essent:La1 problem :t,aotors~-

(a.) a. sufficiently high temperature to Jtill all: the ba.i,ted.a, in other 

words, to secure aomplete sterilisation; ~nd at the s~e t;Ll!i~,. {Jit 
(b) some treatmentto prevent the temperature' d.u:d.n~ Jh,eJ,teriliaation 

prooess from destroying the oharacter 

sterilisation, once that attaiped, is impl:ioit. 

Then comes the solution,. w:hioh .i a ~Jie ifU:li 

invention and of the mannel!: 

The fir::tt factor .was 

a.pp ears -- it :was not known 

be tak.en to obtain oom.plete 

artd. it :!. s 
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or according to the nature of the medium in whiah the bacteria exist, 

as for instance in fat, or according to whether the medium is ha.rd or 

soft, or allows or does not allow the heat to penetrate everywhere, 

and according to v.arious other circumstances. 

Shortly, everyone knows that there is no fixed temperature for all 

classes of bacteria in all classes of food. As the specification 

states, some bacteria are killed off below disintegration point, say, 

100 degrees F., though Mr. Callister says that up to that point they 
thought 

are encouraged. So that it was unnecessary for the specification, in 

order to state sufficiently the process and the manner of performing 

it, which includes sterilisation, so state the temperature required 

for that pu:r.po se. This it does, and very positively. but before 

doing so it states the second essential factor of the pr·Jcess, which 

is in a phrase, stirring continued up to complete sterilisation. 

At this point the patentee purports to state fully the manner of 
his 

performl.:q€j :tkll! im1;:en:tion. He says: - "The present invention is baaed 

"on the discovery that cheese of the cheddar genus may be nrevented 

11 from disintegrating under the action of heat as of high a. temperature 

"as 175 degrees F., or even more, by subjecting the mass to proper 

ttagitation and stirring oontinu.ously, or substantially continuously, 

"thr,)ughout the period beginning ,vith the application of heat to the 

"cheese, and continued until it has reached the necessary temperature 

"and been maintained at that temperature amply long enough to ins~ 

111h<l~:tu!i~!1JJ sa ti on. 11 

That brings us down to the end of the third step in the process 

previously described in steps. 

matter up to that stage 
But, says the patentee, to make his description of the J'lll1:ffl'ro1W 

clear and complete,· "A tempemture of 175 degrees F. maintained for a 

"period of ten or fifteen minutes is ample to insure thoroug4 sterili~-

11 -ation. 11 

I may observe that there is no apparent reason for· going so high 

as 175 degrees, or above 140 degrees, except to "ensure thorough 



"sterilisation", or a.a the same process is <lla.lled in the prior 

d0saription of the invention where the steps are detailed~ "oomplete 

11 steriliaation". The point made is that by going to 175 degrees with 

continuous stirrings, and maintaining it for ten or fifteen minutes, 

you are sure to achieve the third step. And I may add there is no 

apparent reason for not g,ing beyond 175 degreesF., though there•are 

the possible reasons that the patentee thought a higher temperature 

would prejudioially affect ~he cheese as a commeroial product, or that 

it would involve unnecessary time and expense. 

However, the patentee then interrupts the description of the 

process by stating a preferred way which emphasises the assurance that 

175 degrees F. for about fifteen minutes will "destroy the life of all 

"bacteria.". The representation could not be more distinct and positive. 

He then resumes his description by detailing the fourth step. He 

says:- ''After complete sterilisation is a.ssured11 io the cheese is run 

off into suitable containers, and ordinarily hermetically sealed under 

sterile conditions. This gives point to the third claim, and to what 
It is also an indispensable step in 

is meant by "permanently keeping". the combination Drocess. 11 Sui table 
"containersa meal1l!I containers ~:tx:m suitable to preserve the 
complete sterilisation, whether hermetically sealed or not. 

1Lw, tha. t is his full description. F...a ving read the body of the 

speoifi cation, the mind is prepared to understand what the invention 

means \Vhen we o,)me to the claim (per Lord Wrenbury when Buckley J'. in 

Tubes v Perfecta - 17 R.P.c. at 588). In that vra.y, and only in tb.a.t 

way, can we properly understand, for example, the word "sterile" in 

the second claim. 

The claims, except the third, which omits the containers, and 

theref,Jre disclaims "permanently keeping"• adhere to the whole four 

steps, and therefore do not disclaim either sterilisation or the 

containers. The combination as a. whole is new, but ,g_qly as a _whole. 

That is to say. there is nothing which can be omitted as a use~ 

integer, leaving the rest as the pith and marrow of the invention, !!!!....!. 

combination. {See per Lord Dunedin in '.Marconi v llu1=_!.&g - sup. at pp. 

336 and 337.) In other words, both sterilisation and sterilised 

containers are material elements, neither of which can be omitted 
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without serious detriment to the result of the prooess (per Lord Davey 

The one possible 

divergence is a.a to sterilised containers hermetically sealed, and 

those not hermetiaa.lly sealed,.~~. -1m·-~-x·m,c:m~J:!8!,l~!lBl:tcx:=am:idd 

~ 

The claims a.re:-

(1) The improved process of rendering cheese of the ehedda.r group 

permanently keeping, which consists in heating and melting the cheese, 

actively stirring it while melted, and while thus maintained in homo­

gene:1us condition, raising its temperature to such degree as to effect 

C::)mplete sterilisation, and then enclosing it in pro·tecti ve containers 

under sterilised conditi:ms. 

(2) The improved process of rendering cheese of the cheddar genus 

permanently keeping, which consists in heating it to a.oproxima.tely 

175 degrees F. temperature for a substantial period, agitating or 

stirring the cheese during the treatment with heat, and finally placing 

it while sterile in suitably sterilised hermetically sealed containers. 

(3) As a neN article of manufacture, completely sterilised cheese of 

the oheddar genus. 

(,1) As a new article of manufa.oture, a hermetically sealed completely 

sterilised package of cheese of the cheddar genus. 

(5) As a new article of manufacture, a hermetically sealed completely 

sterilised package of non-liquid homogensous cheese of the cheddar 

genus. 

On the face of the documents and beyond the possible reach of any 

extrinsic evidence, it is clear that vm.atever meaning be given to 

indi viduaJ. expressions, the -process is primarily directly and _indis}lens­

.-a Q~ one for 11 complete aterilisationn of the ordinarl{ cheddar cheese. 

The quality of "permanently keeping" is assumed a.s a. natural and 

necessary consequence of the complete sterilisation, if that be 

preserved. 

A claim is a disclaimer of what it omit!:! (per Lord Dunedin in 

Marconi v Mullard - 41 R.P.C~ at 334, adopting Lord Parker's statement 
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in Fellows ~Q.h - 34, R.P.c. a.t 55 ). These three claims therefore 

.. QJ .. ~aim ",:ee:o:na.nen tl;r keening" a.a a qua.li ty of the produ.ot to whioh 

the ratentee lays xb'rl::m. ex:olusive claim by reason of his invention. 

And he clings to "complete sterllisation11 unqualified by 11 perma.nently 

11 keeping11 • 

It appears to me to be incontestable that if the cheese is not 

11 C')mpletely sterilise0 11 he fails, and necessarily also as to the 

a.ccessorium of crintinued sterilisation, namely, "Permanently keeving". 

(See Frost on :Pa.tent13, Vol. 1 at 'P• 164) Even if the oheese is 
prouerly . 

considerably but not "completely ste1.1.U.se0 11 , e.s µix.~ oc>nst:rued, 
Lord 

then as Warrington said in Von de Linde v Brummerstaedt (26 TI.P.C. at 
A 

299), 11 the result is not the result claimed by the patentee." 

Proba.bly this consideration led to the artificial interpretation 

of 11 oompletely sterilised" in the American reissue, which praotically 

reverses the order of conception. In the absence of proper evidence 

to the contrary, the Court is bound to give to both expressions their 

primary and natural meaning. I think most of the literary referen~es 

brought before the lea,rned primary Judge emphasised the view that 

npasteurisati0n11
, having a temporary effect of keeping foods, was to 

be distinguished from "aterllisation° (even without the adjective 

"complete") sts having intrinsically a, perm.anent effect. I do not 

exclude 11Rogers", ,vhich on inspection is not, I think, by Ur. Rogers 

himself, but by some of his associates. nut the primary and natural 

meaning of ordinary English words is not a matter of evidence. It is 

a matter of notoriety, and the knowledge is presumed to be possessed by 

Judges as part of the community. 

nut where that meaning is contested., it is a recognised doctrine 

of law that Judges may for that purpose have reo0urse to any soured 

of informa.tiCJn which they eonsider trustworthy. Whan I say for that 

purpose, I do not mean to seek for soientific informatiCJn or U:"il:t:i:u:Ux: 

statistics or trade practice~ but merely for the general sense in 

which words a.re used in ordinary speech, and in a. sense not specially 

or exclusively technical. 



Authority for this is clear. In Stockdale's case (22 How. St. Tr. 

at 302) Eyre C.B., in delivering the unanimous opinion of the Judges 

to the House of Lords, said:- "Judges have no means of knowing matters 

"of fa.ct dehors the paper, but by the confession of the party or the 

"finding of the jury; but t~ey can collect the intrinsic sense and 

11meaning of a paper in the same manner as :other readers do; is.nd they 

"can resort to grammar and glossaries if they want such assistance." 

In ~es v Perfecta (sup at 96) Lord Halsbury said he had sent 

for Johnson's Dictionary to find his historical description of 

"network:". 

In Camden v Inland Revenue Connnissioner (1914 1 K.B. 641) 

Cozens-Hardy rI.R. said that in interpreting the Statute, "the Court 

"·may no doubt assist themselves in the discharge of their duty by 

"any literary help which they can find, including, of course, the 

"consultation of standard authors and reference to well knovm and 

"authoritative dictionaries which refer to the sources in which the 

interpretation which they give to the words of the English langliage 

"is to be found. n 

In Taylor on Evidence (11th Edn. p. 22, sec. 21) it is said that 

a Judge "resorts to such documents or other means of reference as may 

"be at hand, and he may deem worthy of confidence". 

in Best on Evidence (12th Edn. pp. 233-234). 

This is adopted 

In adopting this course, I find my own view as to the meaning of 

the terms 11 complete sterilisation" and "permanent keeping" confirmed 

by references of the character indicated. Dr. William G. Savage, an 

examiner in Health and Hygiene in Landon University and the University 

of Wales, in his work "Canned Foods in Relation to Health", being the 

liU.lroy lectures delivered in 1923 and published by the Cambridge 

University Press, says at p. 39:-

nThe prevailing view·, both scientific and popular, in regard to 

"canned foods is that they are types of preserved foods which remain 

"sound because the food is rendered sterile by the application of heat, 
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11 and maintained in tl1a.t condition by being kept in hermetically 

"sealed containers ••••• 

" ••• When canned fooo.s become unsound, the explanation offered 

"is either that the sterilisation is inadequate, or that the oontin-

11-ui ty of the tin "\Vas d8fective, admitting bacteria from outside 

"which decomposed the food." 

Inadequate sterilisation, of course, refers to the insuffio:bent 

destruction of the bacteria, whereby the medium is not 11 sterile". 

This gives force to the phrase 11 complete sterilisation". 

Dr. Sa~age 1nakes two quotations from what he says are standard 

text-books in support of that. The quotation he makes is:-
,{, 

"1,florobal 
I\ 

"changes occur when_ the goods have not been processed at a temperature 

"sufficiently high to destroy all the organisms which may have been 

"present in the un~ooked f,Jod 11 • I stress the word "all 11 • 

In lfa,rsha.11 at p. 464 (and the same passage occurs in the First 

Edition, 1912, at p. 388) says:- "Economic Consid'"rationl!• For 

"certain classes of food products pasteurisation is ,videly applicable, 

"and is of an innnense value from an eoonomio standpoint. Preserva.ti,Jn 

11by pasteuri sa.tion is at best, however, ~~mpora.r;y:..... J;'or 12erma.nent 

11 preservation, therefore, sterilisation must be adopted, a.nd it is 

"upon the principle of sterilisation, coupled with prevention of 

11 future oontamination by hern1eticall;y; sealing the oontainer, that the 

11whole canning and pres er-ring industry is based." 

some extent quoted at the trial. 

Jffarsha.11 was to 

The other reference by Savage is to ~~lli'!...!1Ill9.ll on li:Q.Q.g 

Inspection and Analysis (4th Edn. 1920). They say:- "'l'he preser-

11 -vation of food by canning was long thought to be due- to perfeot 

"exclusion of air, but is now known to depend on the uer~steril­

"-isati0n of bacteria, and it has been proved that sO far as ]feeni:g,g 

11 g_llali ti es are c once:rned, it makea no differenoe whether or not air 

"is present in the can if the contents are sterile. 11 

Some effort waa made to weaken the phrase "complete sterilisation" 



by identifying it with "thorough sterilisation" -- I admit the identity, 

but see no waalmess. A rather interesting reference occurs in the 

Oxford Iliotiol.'.la.ry as to thor0ugh sterilisation. It is to wnature II for 

March 1st 1900, page 422, column 1. The phrase occurs in the last para­

graph of that column, and when the passage referred to is read, it is 

found tha:t for inoculation against plague there mu.st be "complete steril­

"-isation"of' vaccine and thorough sterilisation of the syringe". I 

wonder if it could be suggested that that implies a less degree of care 

to kill micro-organisms in syringe than in the vaccine? 

An interesting parallel occurs in 11The Agett newspaper of January 

11 of this yaar • with refererioa to the pollution of the Rivn-- Murray. 

It is stated that the medical officer at Yarrawonga advised the Council 

that "the water is not fit for human consumption unless it is eompletely 

"sterilised by boiling for twenty minutes." It surely seams plain that 

the expression in question is incompatible ,vith implhd limitation. 

As ·to "complete sterilisation" 9 two remarkable instances of oon­

fi:rma.tion by two of the respondents should be mentioned. One is contain­

ed in a circular sent by the respondent Company in March 1928 to all 

wholesala houses throughout Australia. The Company, said learned Counse~ 

for all the respondents at the trial, got the patents. Mr Callister said 

the Company made arrangements with the Amarioan company. Most probably 
acts 

it is exclusive licensee in Australia. But in any oaae its rl~K are 

material, and all respondents ara acting together. Inter alia it is said. 

in the cb:cltlar: - 11Rraft Chee as by the nature of its manufacture has all 

11baateria destroyed..... Thus if the foil ts left intact Kraft Cheese 

nwill keep in<1ef1.ni tely. 11 1he oiroular makes reference in this cormact-

ion to some loaves of cheese sent to Singapore and said to be, on :return 

to r,iolbourna. "in perfect oondition'1 • This, however, 1.s not ·~he 

s cheese referred to in evidence. 

But the attitude of the respondent Company on the meaning of 

"complete s·terilisa.tio:n 11 is markedly dif'feren•ii when attracting business 

and when for infringemer.t. evidu1ae o:f what the spacifioation 

would oonvay to the mind of a manufacturar is using the ta:rm "complete 

"sterilisation", the circular is especially strong, b1aing ante litem motam 

(see Hatmaker 1 s case, per Swinfen Eady L.J. in 35 li.P.O. at 73. and per 

Lord 
as a 

Birkenhead in 36 R. P. o. at 236 • line 20) • The appellants 1 

piece de conviction. was pu.rohas@d in zltUJ l'f :t 
~ I 

cheese. 



The other instance appears in a singular manner. The learned 

primary Judge (Henchman J.) la.id some stress on the judgment of Geiger J. 

in Kraft v Pabtl (17 Hed. Rep. 2nd series, 78?). In reading tha. t 

case, w'nich was decided in 1927, it is perfectly true, as Henchman J. 

says, the case was a "reissue". But it is enlightening to state what 

·the reissue was. The original Amerioa.n pa.tent of May 25 1916, on the 

a.pplica·tion for which the Commonwealth application was based, was 

surrendered, und a 11 reissuea, as it is oalled, took place in 1919. That 

ended the 1916 patent, which apparently was the c 0iunterpa.rt of the one 

before us. The reason for the surrender and reissue appears, so far 

as I can ascertain from the report cited, to have been the abandonment 

of "complete sterilisation11 in its own sense. In quoting the passage 

in the s-pecification beginning, 11 It is a well-known faot 11
, and ending, 

uprior to my discovery", the ne-.v specification in the last sentence 

reads thus:- "and a completely sterilised -- tha.t is t0 sa:;c, a. permanent• 

"::!.Y: kee..12!.!.!.s -- cheese of the cheddar genus has not been nroduced prior 

"to my discl!nrery." 

I do not stop to discuss the judgment of Geiger J. I will 

only say that the learned Judge italicised the words that I have 

i talioi sed. 

If the patentee, af't er three years, dound 1 t either necessary or 

desirable to interpret 11 00mpletely sterilised" at what I called the 

central point of his specification, by "permanently keeping" -- with 

\Vha.t pr,)per effect I d0 not find it necessary to a-peculate -- it is a 

strong confirmation of the view that originally the expression so 

interpreted was thought to carry its plain everyday meaning as an 

independent characteristic, additional to and, if maintained, causative 

of npermanently keeping1t. 

Apart from any properly admissible evidence to the contrary, of 

the character indicated by Lord Davey in the passage quoted from 

.Ellint_]i~tloitation Co. v s.i~Ifilfil~ ( su-p), the meaning I would attach to 

the respective expressions are these:-

Complete sterilis~tion means the total destruction of life in all 
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bacteria oont~ined in the cheese, and of spores or any spore forming 

bacteria. Spores, 1ffi•. Callister tells, are living things capable 

of reproduction if put in a favourable environment, and are really a 

form of bacteria. 

R~I!J:anen tl;1-..1sJ!epin1ii I understano. in the s-ense used by the pa ten tee in 

his specification, namely, "keeping indefinitely", and by the Company 

in its circular e,bove quoted, or by Marshall in using the phrase 

"permanent preserv-ation". It of course, as was said by Henchman J., 

and repeated frequently during this appeal, does not mean preservation 

in a museum; nor would anyone suggest that it implies descent as an 

heirloom. But it is equally inconsistent with common sense to say 

. it is satisfied by d.uratLm for "oommeroial purposes", whioh may mean 

a week )r a, month or a year. 11 ConmJ.eroial i;:,urposes 11 :m:g.st mean until 

the cheese can with varying :limllllrn.~1:muml.tt'nm~Xl'.!m+ success, 

dependent on 9. multitude of incalculable ciroumstances, be tradea off 

to S')me c,msumer, and then commerce. ends. Is the consumer, who, after 

all, ia or ought to be the chief obj act of oons:l.deratir,n, to be 

allo',ved no time for keeping the cheese before using it? If he is, 

then how··iong? The maker may have had the article in stook a consider-

aole period, in non-hermetioally seal.ad wra;ppers; his retailer may 

have ha,d it on his shelves a year; the ultimate purohaser may require 

it for use on a distant station, or on a voyage, or e'tl,en to store it 

in his ')wrl home. How long does that mean for him? Has he oon-

tra.oted to ea.t it in a reas·Jna.ble time? We know, every schoolboy 

knows, that fruit, fish and meat come to this country from a.broad in 

c,ntain ers, and are sent in the same 'NaY by this country abr0a.d.. 

Some of these are seasonal, some are not. But no purohaser buying 

preserved provisions troubles about seasonal considerations. Indeed, 

seasnns differ in different parts.of the world. Nor does his mind 

turn to reasonable antioipa.tions of wholesale or retail dealing. 

He purchases and consumes when he needs to, because the goods a.re 

conserved. 

The only rea.s,ma:ble meaning to giYe to "perma,nently keeping" 

in my opinion -- aps,rt from clear proof of secondary technical 

meaning supplanting its primary general mea,ning -- is free from 

complication. It is that the article, if kept oarefully in its 
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suit&~le to maintain the complete sterilisation, and 

for an unlimited 
time, .that is, 

container,/\ whether hermetically sealed or not, will itself' keep/\a.s 

long as the maker or the buyer, trader or householder, whichever is in . 

possessi)n of it, wishes to keep it, having in view not its preservation 

as a specimen, but its ultimate consumption as an article of food. 
(cf. Llarmell.v v London - 8 Ch.App. at 949-50 and L.R. 7 H.L. at 567.) 

If that is ,vb.at it means, the specificatiJn -- and especially if 

read so as to include temperatures as low as 150 degrees -- is untrue 

and misleading. 

'l!.r. Callister and 1iir. Young's evidence as to hermetically sea.led 

cont.."l.iners does not apply to the first olaim. Even as to the second 

they do not overoome ·the failure to oompletely sterilise the oheese at 

175 degrees and a fortiori at 150 degrees. The alternative is avoid-

able obscurity and ambiguity. To intr0duoe such a vague generality 

as 11 for commercial purposes" is inadmissible in a. case like the present. 

It will be seen later how essentially this case differs in this 

respect from such a case, _for instance, as the Sa~arin case (17 R.P.C. 

28). But Henchman J., in view of the evidence, in effect translate,1 

the words "completely sterilisen1 as meaning "closely approaching 

"complete sterilisatirin''• and "permanently keeping" as nsufficiently 

"sterile to keel? for C')rrmlercial purposesu. 

now I would first say a word as to the evidence. The learned 

-primary Judge seio_ in his judgment that Mr. Callister informer" him 

nthat th.e term 'completely sterilised' in a document relating to food 

11 w:;uld mean to a commercial man sterilised to such a. degree that the 

"remaining ba.c teria, if any, a.re innocuous in the ordinary commercial 

11 ~ of the product. n Apparently the witness spoke of canned and 
must 

uncanned cheese alike, though their respective commercial lives differ 

greatly. 

nut with great respect, that was not a matter for the witness, 

but for the Judge alone as a matter of law (~er Lord Westbury in 

It was stating what Bramwell B. 

in filll~_v London Gaslight Co ~27 L.J. Ex. at 64) calls the conclusion 

instead of the premises. There was n•J evidence that in fact in 

Q.QJ!llllerg_~ the expression 11 complete sterilisation" ,;ras ever used, or if 
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used was acted on or traatedt as "incomplete sterilisation". The 

duty of construing the dooument was "delegated", as Lord Buckmaster 

says in Thomson:_IIouston v Charlesworth (42 R.P.c. at 208) to the 

witness, and then acted on by the i::imm: learned Judge because the 

witness thought so. As to this, I adhere to ,vhat I said in ¥/h~ 

y __ Fe,lkiner (20 C.L.R. at 127), concurred in by my brothers Gavan-Duffy 

and Rich at p. 136. 

A.ei the moo,ning3 to be atta,ched t, t'0.e vital eY.:pressions "c0mplete 

11 sterilisatinn11 and "pennammtly keeping", there is in addition to 

common knowledge no· evidenoe whatever dehors the speoifi cation on 

which the Court could attribute any seo.:mdary meaning to those expres­

sions to replace their primary and natural signification. 

The 1 earned Judge very distinctly f ·mnd that in thelr primary 

senses the expressions were untrue. He said:- nr therefore have no 

"di ff:i.cul ty in f:l.nding as a fact that cheese processed at 175 degrees 

"according to the specification is .112.:t. _:u.L..t.he striot_J,.y_scientific §.~!!~ 

nf;;_g_Q.lITl?.1 ete :l;L st erl lJ.~c! ..ill:Q.~•" 

As to permanently keeping, Ria Honor finds that the processed 

cheese "was so nearly rendered completely startle, and the remaining 

"organisms ,·,ero placed, owing to the nature of the cheese i ta elf• in a 

"positi'.m so unfavourable to their developmentJ that ~11 oommercial 

"purrr~ the cheese vm,s in such a. condition as to be ~:r.manently 

"lceepini;i:11
• 

Let us for the moment assume that all we have to consider is 

"cnmmercial purposea" -- necessarily ending x±:lm when the ultimate 

consumer purchases, the assumption being that he must be supposed to 

consume x inste,ntly and n,)t keep the product any ·longer. No other 

meaning oan so far as I can see be given to Mr. Calliste:r.'s words, 11 in 

"the ordinary oommeroial life of tho produot 11
• For if you were to 

include the consumer after commercial traffic in the article has ceased, 

you must strilce out the word "commercial" from Mr. Callister' s defin­

ition, whatever else is substituted, or be launched into an extra.­

ordinary discussion a,s to the extended meaning of "commercial" a,s 

applied to those not in oommeroe. 
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But passing that by for a moment, what is meant by "so nearly 

"rendered sterile", a.nd by "a. poai tion so unfavourable to development", 

and by "all commercial purposes"? 

Ta.lee the last phrase first. It is a oommonplaoe, the neglect 

of which I fear has led to much of the confusion in this case, that 

the specification must be construed as it would be at the date of the 

document. (See per Lord Esher Y.R. in Nobels v Anderson - ll R.P.C. 

at 523.) Now, at that date cheddar cheese was notoriously short lived. 

That is at the very root of the matter. "Commercial purposes" and 

consuming purposes were thin of very short duration in relation to 

a manufactured cheddar cheese. It was to alter the period of life 

of the cheese by prolonging it that the invention was direoted, that is, 

the life of the cheese for all purposes down to consumption. Of 

course, commercial purposes intervene in order to bridge the social 

distance between manufacturer and consumer. But what period of 

~rolongation could be foreseen when the specification was first 

published? We mus.t for this purpose ignore later practice. Finally, 

as the duration of commercial purposes was to be changed by the effect 

of the invention, their then current duration at the date of the pa.tent 

could not itself be the measuring rod of either "complete sterilisation" 

or "permanent keeping". It was to be itself measured by them, 

whatever they meant independently. Manufacturers and traders, inter 

alios, were to be able to regulate their affairs as to cheddar cheese 

on a nErtt basis. 

That basis was defined by "complete sterilisation", "its ma.in­

" -tenano e0 , and the o onsequent 1'perma.nently keeping'', and as these 
SZ:ttXad 

were to be inherent qualities of the article and i ta11 environmant, all 

owners of the cheese were to be able to regulate their affairs with 

respect to it on the same basis. 

reasoning is not permissible. 

Before you, standing at 

Plainly a vicious circle of 

1916, can ascertain or rimagine 

the probable duration of oomm.eroia.l l)Urposei:J und~i;_'!±!, 1."1:?:~!!:.:'.State of 

including the purpose of storing cheese until sold, the 
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phrases referred to mu.st first and indru2endentl~ be interpreted. 

Even restrioting ourselves for the moment to the interests of 

traders, I suppose that no one would deny that Australian manufaoturers 

might reasonably include amongst their commercial affairs the export­

ation of cheese to other oountries, as for instance, to India. The 

respondent Company had suoh trade in 1923. According to Mr. Callister, 

the processed oheese will keep without deterioration from internal 

spoiling agents for 12 months and perhaps more, in ordinary atmospherio 

conditions to be found in Australia, and if it were kept as a oontinuous 

heat of 100 degrees, it woUld keep for 11 several months". Is that 

"permanently keeping", as anyon-e in :May 1916 would have understood it? 

That of course refers to the uncanned cheese, as to •hich it is sought 

to make the appellant liable. 

I am of opinion that, with great respect to the learned primary 

Judge, he has misjudged the real issues. 

If we examine the actual evidence as t& the keeping q•ality 

of the cheese, it tells very strongly ag~inst the respondents on the 

issues before us. To begin with, the respondent Company only 

commenced business in 1926 under the· patent, so that no test of the 

11 per1rumently keeping" quality of the cheese made by the respondent 

can exceed that period. 

Now, what does the praotical behaviour of the uncanned cheese 

during that period indicate? I accept the summary of the evidence as 

acted on by the learned Judge. The best sample for the respondent 

was cheese processed on November 27 1928, at a temperature of 155 

degrees F. approximately. It was prepared speoially as evidence for 

this case in the presence of Mr. Young. We may therefore take as 

being processed and wrapped in the best manner to support the respond-

ents' case, as non-hermetically sealed cheese. The original cheese 

contained 12 million organisms per gramme. When first processed its 
.. 

bacterial content fell to 170n per gramme, a reduction of ~ore than 

But so potentially active were the 1700 that on the rapid 
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tour to Singapore and baok •- two months•- the baoterial content 

w,t the 
had increased: to 6.5,000 pe. r gramme, that is, over 582%Jr~~he 1 i~ 
bacterial content was while at Singapore no one knows, ~ ~ of starting./\ The learner' Jud;e -puts !":as a rise from .Olli o the 

. . {th_ rise tu5000 uer gram§:) 
original 12 millions, to .5 of that number,,whioh gives no notion of 

the only important faot, which is the ability of the remaining 

bacteria to continue reproducing if the Singapore conditions continued 

to exist, as they mi well do in aotual commerce. 

In July the bacteria had, it is said, retireo to 4800 per gramme. 

Now the question is not what quantity of mioro-orga.nisms had been, 

expelled or destroyed or benumbed, but how many remained in the ohee"se 

XKXX ~s active or potentially.active. In a 5-lb loaf, 1700 micro-

organisms per gramme amount to oTer 3,800,000 for the loaf, and 

65,000 per gramme a.i.~ount to over 146.ooo,ooo for the loaf. What that 

, rapidly advancing count would have reached if the cheese remained in 

the tropics some time longer, we are left to oonjeoture. Even the 

reduced number of 4800 per gr~mme gives the very respectable oount of 

10,soo,000 for the loaf. And. in all this no account is taken of 

spores which retain their potentiality for evia. 

Perhaps a simple teat will be uaaful. Suppose the "Singa:pore" 

cheese had been made by soneone other than the respondents, and 

afterwards purchased by a retailer and exposed in his shop for sale 

with 146 million bacteria in it, would that be an infringement of 

the third claim, for instance, as a "completely sterilised"cheeae of 

the cheddar genus? Can it be reasonably asserted that a cheese 

is "permanently keeping11 under any trade oondi tions to which it ma.y 

be exposed so far as concern mioro-orga.niams and spores ab~? 

Yet that is what we are aske to affirm in r,uipeot of the product 

in this case. 

It is plain there was no "co:m.i,lete sterilisation", even from a. 

commercial standpoint, at least, Ul'l.less "Singa:pol'e" oondi tions, as 

I may conveniently call them to desi . a tY];le, a.re to be excluded 

from commerce. Thus the one proved definite test of lcraf cheese 

selected by the respondents is adv-erse to them. 



I do not consider it any answer that the cheese remains $dible, 

or that some persons enjoy a bacteria-infested cheese. The gttarantee 

of freedom from ill bacteria is brokent and in a substantial sense. 

The results olaime0 have failed,, and with wh~t oonsequenoe? 

Lord Warrington (then Warrington J.) in ]l.our .Oxidi~ing~v Hutchinson 

(26 R.P.C. at 629}, aocepting the statement of the law by Parker J. in 

s oas424 R.P.C. 733), rest!i.hd it in his own words thus:- "If 

"the patentee claims oertain results from his invention. and in faot 

"the invention does not produce those results, or even if it fails....12, 

11J!r..'2J!l!g_e any one of.__ihose resUl ts out of man;I:, then the Crown has been 

"deoei ved and the. grant 1 s VQ.id..,. The learnea Judge adds:- "But it 

"is necessary to distinguish between the results :.bi whioh the patentee 

"claims from his invention, and the Jl~l!!! to 'Whioh in his opinion it 

be applied. If he says that an itrvention producing vertain 

"definite reaul ts may be a.ppli ed for oerta.in purpo aes • an°d it turns 

11 out that it oannot be applier for those purposes, that does not affeot 

"the validity of the patent. It is only the statement of the result 

"which he says is to be obtained by the use of hia invention which 

"affects the validity of his pa.tent." 

A representation that a certain result will be produoad is fatal 

if it is falsified. It matters not if persons of practical experience 

know the contrary (per'Lord Haldane in Oaram v Po:Qe ... 34 R.P.C. at 390). 

As the learned Lord says: - "The qu~~ is whether the dU§.illQ.n._!.!! 

11 thc S1Hl0l:ti08:.tion is wrong; and it is l!l'...2.ruLlLi.t ~I! that something 

"will do which will not do. 11 The f~ot that Lord Haldane dissented 

from the final oonclusion does not 1:1.ffeot this statement of the law. 

Indeed, it is in accord with Lord Parker in the same oase at p. 395. 

of a certain alleged representation that oould not be made 
be. . 

good, Lord Parker said:- "! think it olear that if there n in the 

"sp eoifi cation a representation to the, eJfttot suggested, it is sufficient 

11 to avoid the patent. " His Lordship went on to say there wa.1;1 no 

express representation to that effeot, and in the oiroumstanoes none 

could be impliea_. 



In Hati:naker v_loseph Nathan (36 R.P.c. at 237) Lord Chancellor 

Birkenhead said (after quoting Lord Parker):- "Protection is pur~ 

11 -chased by the promise of reaul ts. It does not and, ought not to 

"survive the proved failure of the promise to produoe the results." 

Here the two results claimed from heating up to approximately 

175 degrees F. are "complete sterilisation" of the cheese as the 

immediate result, and "permanent k·~eping" as the consequrmt rersul t. 

the first denoting imtant condition to be ma.inta.ined, and the seo.ond 

a time endurance· quality. 

The "purpose" is not stated, but is obviously hl.Ullan consumption. 
I 

I am not sure how far since Hatmaker' s case (sup) the "purpose" 

qualification in ~-~idiaing case (sup) may not have to be revised. 

But tha,t is outside this oase. It is sufficient to say that in view 

of Lord Warrington's enumeration of the law as to results, agreeing 

with tha,t of Lord Parker, and. Lo.rd Birkenhead's pronouncement quoted, 

assented to by Viscount Cave, Lord Buckmaster and Lord Wrenbury, the 

failure as to either resul h viz. 11 oompl0ete steril18ation11 and 

11 permanent1Y keeping11 , is fatal. 

Now. as I have said, this oase is altogether distinguishable from 

the ~ in Saccharin oasa (sup). Those diota, if in oonf'liot with 

Alsop's case (sup),~ or Flour Oxidisi~g case (sup). or Hatma.ker's 

case (sup), would be wrong. But they may stand on a distinct ground. 

The specif'i cation did not use the word ttcompltttl!l11 in res1iecit 'to 

conversion, but that is immaterial. The patent there was for im-

provements in the manufacture of toldrme--sulpho-chloride., in oonneotion 

with the ultimate mallllfaoture of saccharin. The point was the 

conversion of to16iene into to16iene-sulpho-ohlor1de. The specification 

said that the whole of the tolJtene, instead of about half, 

converted into tolUene-sulpho-ohloride. About 94%, but not 10~, of 

the toltlene was so oonverted. As to whether in these oiroumstanoes 

the whole of the tolb'ene was so converted, North :r. held it vro.s, 

according to the common understanding of persons, oheini'st,!r 'and 

manufacturers to whom it was addressed. They knew when reading the 



speoifioation that the oonversion of the ~hole.of the toltfene into 

chloride did not mean to eliminate the working neoeuity of' some lo.ss 

of toltlene. In the ~rrent language of the art, the word "whole" 

was so understood. and that is no exception. 

If one said that th$ whole of a given quantity of wood was 

fashioned into a table, or the whole of a pieoe•of silk was converted 

into a costume,. the current use of language would take into aooount 

the neoessa.ry waatage. And in th.e Saooharin oa.u the ourreni; use of 

language wa.e proved both as to soienti:f'io and to ma.nufa.oturing operatiom 

But another feature of distinction also presents itself. When 

94% of tolltene was converted into oliloride, that was· so ~ · 

much definite x:mt f'i~~ and unalterable advantage. The 
,, { , 

residue oould not be~- To revert to the insta.noe of the 

table -- suppose only 95% of the wood found its elf ultimately pa.rt of 

the table, the remaining 5% being ordinary waste. The stahment would 

both in oommon speech and in tra.deamen's speech be essentially true 

that the whole of the wood was inada ·into a table. 

:But suppose the table became affected •1th white ants, and of 

these 99% were eradicated, leaving 1% of prooreati ve elements of 

destruction behind, would it be essentially true that the table had 

been lfflS~5:ti::ax'b; oompletely sterilised? The first is the ~echa.rin 

case (sup); the latter is the preseht case. 

The benefit attained, in the loaf dispatohed to Singapore was 

not a. substantive. final positive aohieTement, like the ohloride, 

which oou1d at any time be taken as a llltarting point tor saocha.rin. 

The benefit irt the oheese was a. present oompara ti ve freedom from 

contamination which was not absoluta and f'inal. It was negative, 

because it meant the disappearance of no:tlous bacteria. It resembled 

treatment ~or rabies, tetanus ::,r oanoer. . .Aii:y percentage short of 

"complete sterilisa-tion. 11 leaves the dreaded danger possible or 

probable, and.for that the Sacchari~. oase (sup) obviouJiy offers no 

%~ analogy. No s11rgeon, aha.mi. st or baoteriologist would 

venture to say th.at in any of thos" ste.rilisatiott oases the process 



was ncompl'&te". Al:! to th~ prestmt ease, Mr;. Yom:i:g' s evidence quoted 

with referi:mce to ordinary foodt it sutfioient. 

One further matter remains to b$ considered. The patentee has, 

in order to cast his net as widely as possible• olabted. thEJ whole 

prooeaa as one combined. prooe~s ~~entuat:Lng in the tin:hhed. article 

a "permanently keeping" oheetUh 

But 110 

other integer 1s separately claimed. 

1*ateriliaation" a ne<HU:isa:ry ~tep, but also the maintel'la.noe of' it it 

a neoesaary step \o the p elll1a,nent keepini of :i:~ the cheese. 

Now, assuming the evidence is correct that in hermetica.lly sea.led 

contain era the oJ:teese i e perman1mtly keeping, 'beoa.ul!le 1 t outlives 

the containers, 1 t is olea.r that that evidence goes no further. We 

have to assume even in that oase that the ~ontainers are "suitable", 

is, to 

maintaining the sterilisation as long as a person wishes to keep the 

article for the purpose of ultimate consumption. 'A container so 

flimsy that it vrould not la.at mt:>re than a. day or a vteek or a month 

would not be,a "suitable oonta.iner 11 to comply with the eont'bination 

process, which contemplates suoh, 11 Pl\n'manent keeping". 

And sot in view o:t' Vr. Young's evidenoe that even with perf"Got 

sea.ling or paoking in tinfoil; mites are likely to nibble through or 

push up the folds and bring· in baote:da., and in 6 months make the 

cheese disagreeable and decomposed, it cannot in '111:9' opinion be said 

tr1a.t tinfoil is a suitable container for "permanently kee1>ing". 

This view is su:pported by the respondent Oom:pany's c,ircula.r o:t' 

Maroh 1928, and its aooompanying letter, which shew how rHslcy" is 

tinf,oil "permanently keeping" is required., and 18 also supported 

by the Company's praotioe of distirt~ishing the tin toil cheese as 

Strfotly speaking, this 11:1 not an aotion for passing off', 

but for infringement of a monopoly, and the public generally have to 



to be oonaidered; I think the respondents, have failed on this issue 

alsoo 

Summa.rising my oonclutiione, I am of opinion that:-

(1) 'fhe patent is invalid, baoause the re-presentation or promise 

of complete sterilisation at about 1'75 degrees F. h not true. 

(2) If the representation or promise is true in any sense other 

than its primary sense, 1 t 1 s unneoeasariJ.y ambiguous, ther.e being 

nothing in the subj eot-matter or in the terminology available to 

prevent the necessary precision. 

(3) If the patent represents or claims cheese to be. "permanently 1<i .. . 
"keeping" that~ not :m.ade and maintained sterile, it is untrue. 

(4) If "oomplete sterilisation" of cheddar oheeae is attainable at 

temperatures lower than appro~imately 175 degrees, and particularly at 

150 degrees or lower, the patentee has failed in his duty to disolose 
that 
:txK faot, and his patent is void. 

(5) "Complete sterilisation" is not attainable, even substantially, 

at 150 degrees. 

(6) The combination process has not been infringed, because two 

material staps have not been adopted, na:m.ely, (a) ocmtplete sterilisation, 

(b) suitable containers for maintaining complete sterilisation have not 

been used. 





,rrv ~ O't.W ~ 
During the s.re;u.;;:ent in this ease I Wal! struck" b--J the unmeri tor-

£),1.,,(IV!/o-fhtV\,, 'fu:vA.tL 

ious eharaeter of the defendant ts conduct and~by the diffioulty which 

the respondent experienoed in presenting any argmnent which would 

aocomodate itself to the exigencies of the specification. Untortuna 

iely tor the reapond$nt the caae turns Upon the meaning and effect of 

the apecitication and the ap]lttllant'a conduct haa but a. theoretical 

nleTancy and that only te th& queatio~ ot intrinaem.ent. The inter 

pretation Yhioh Jle1tobman 1. adopt•d in hia -very oare1'l.11 and elaborate 

upon 
judgment appeared to • -.,'conatd.era.tiou \o be untenable in two Yital 

potn.ta. In giving a aecouda.ry o:r qualif1e4 :meaning to \lie word• 







in at(t'riliaed contain-

does 
the in·t1en·ciou it,hm.s not produce this reaulta. It 'fJJE.y be trt..ie that 

in temperate olirna.tes and with cheddar cheese manufactured aooo:rdins 

to ordinary practice containing the usual ealta and hnving the Oot)l3'1Q 

degree or aoidity a high degree of keeping res-alts from the use of 

the proceas. 

trade, with the East and of the reepond.ent'e experimental. consign-

ment of a pacllago to Singapore and back the ex.pert and other evidenc 

plainly shows that in tropical climates the proceeaed cheeae has a 

lite whioh cannot. 'be described as npe manently keeping " • Jloreovff 



i 
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'Ihe ;.,.:,,ecification L::.aves no :room for {lcubt that the invention 

\,hich it describes :is a yroceas for the com1,lett: destruction by 

heat of all bacterial organisms in ched~ar ohecee, so that it will 

become u yerma.nently keeping" • It is entitled tt lrocess of 

"sterilizing cheese and an improved product 1-1roduoed by such 

" process " ., The s.vecification vJJens vd th the statement that 

the invention relates to an improved ~rocess of sterilizing cheese 

to make it 1-ermanently keeping ,. In the description of the yr,:;eese-, 

the patentee eaye the cheese must be raised in temperature to suoh 

degree as to effect complete sterilization. In referring to the 



2 
ciifficul ties ·rJi1:i.ch t}1s tn·ver1tior1 iz -to overcome, !1e says that it has 

l1e~m im9ossible to tr.eat chedcar che~~;-.,e to a high sterilizing 

tern0erature without s_;:;oiline it 9 a.nd a com1Jletely sterilized ~..nd 

permanently .kceging cheese of that genus has not been produced 

before his discovery. In offering an explanation of the fact 

that soft cheeses such as 8amembert Limburger and Brie w have been 

H made perroanently keeping by sterilizing with heat and sea.ling 

0 hermetically under sterilized conditions n .the patentee aaya 

that in the curing process, all the bacteria which can only be killed 

by a he~t of a compar~tively high degree have been killed otf while 

the remaining bacteria are all suoh as may be killed at a 



In contrnstinz cheddar chec:se i he says that as some of its 

bacterh1. re:Iuire a, relatively hich t0m~.erature to kill them, it 

follo-vrn that the high temJ.lerature for eterilizing is imperativeo 

The descriytion of the ~ateutee'a discovery concluded with 

the statement that the cheese is to be maintained at the nec.essary 

temperature ;; amply long enough to insure thorough sterilization", 

and is followed by the information that a temperature of 175° F 

maintained for a. .eeriod of ten or fifteen minutes is ample to 

ineure thorough sterilization. In the course of stating~ 

11 preferred way" which may be adopted in carrying out the pr0cess, 

the patentee directs that the cheese be held at a temperature of 



for a ?Criod suf icent to completely (laotroy the life of all 

rut in containers n after co:rovlete riterilization is as~ured 11
,, 

Cf the five claims, the fir$t define~ the .vrocess in terms whioh 

require a. temperature of rr auch degree as to effect comylete 

il sterilization ~,the second sp~eifies the temperature of &y~roximatelJ 

r7;° F. but directs that the cheese be put in oontainers "while 

sterile n, and the thir4. fourth and fifth claims define the product 

as a" completely eterili~ed # cheese, er packet of ehe~ue. 

of all this it appeara impossible to understand the patant•e au 

contemplating anything lesa than the destruction of all micro-

organisms contained in the oheeee. The fact that a 



5 
te1n_)CJ:rr1ture will not destroy all such organisms can 

scarcely ·be made a ground for modifying the interpretation of auoh 

To sup_pose that the i.;,atentee was aware that 

spores a.nd some bacteria would. survive this tem_yerature and then to 

read his specification as referring only to such O sterilization» 

ae that temperature would in fa.ot give, and ouch perman.ent keeJ)ing 

as would in fact result, a,:1veare to eubsti tute an artificial 

presumption, and an unnatural explanation of terms, for the leas 

generous, but quite evident, conclusion that he was ignorant of 

bactericidal temperatures. 

The expreesion '' permanently keeping ll cannot be given a 

very :preaiee connotation. ermanent tt doee not mean ferpetual 



6 

or eternal. But it is difficult to resist the view that in the 

s;ecificatiun the expreGsion describes the freedom of the cheese 

from all liability to that destruction or deterioration which arises 

from bacterial agents contained in the cheese itselr. The degree 

of,.permanence" ia that which results from the complete absence 

from the cheese of the agent which formerly made it a ~eriehable 

commodity. The Bk;ecifioation cannot be inter2reted as i!' the 

expression n permanently keeping" were to be construed and applied 

without regard to the description of the proce~e 7 anrihe statemente 
/\ 

that the cheese is to be completely sterilized. Any attempt to 

restrict its meaning or application by reference to the course of 

tJrade in oheese or to com~ercial purposes muet fail$ 
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If the cheese were rendered no longer subject to bacterial spoiling 

from withi?l; a different course oi' trade might be established and, 

in any case, the consumer would be enabled to store cheese as R food 

no longer perishable ex eua naturao 

The evidence accepted by the learned Judge from wh.:o:b"l.- this 

appeal comes, shows that although the cheese ia not completely freed 

trom micro-organisms by a temperature of less than 2,0° F. , the 

spores, and the bacteria which survived the 175°F. would not develop 

under ordinary conditions. The acidity of the cheese, the presence 

of salts, and the extraction of laotoee all militate against 

bacterial development, ~din erdinary climatic cQnditions cheese 

treated at I 7,o F. will keep in proper containers f~r a long time. 



" 

8 
But a larce portion of ~ustralia is subject to long periods of 

high temperature. The evidence of the ~laintiff 1 B ~rinci~al 

wi tneso Ui_.-•On the subject of tem1:,erature . .,iaS that cheese treated by 

th 1;rocess would keep without cold storage \'.i th1;, '11..0, deterioration 

from internal s_i;oiling agents for twelve months, and perha1;s more 

but not absolutely irreepevtive of tem1,,,erature .. "If we got a 

very prolonged period of or it would ultimately 

"spoil, but it would take a period of eeveral montha. I am 

"speaking there of spoilage due to internal Bl)Oiling agents." 

Guestion. 

An,swer 

(;uestion 

Due to inherent vie~? 

Yes 

Even at 98° F. it would last several months? 



day a.rid niglit of four 

rnonths arid they ,~ere i11 gc)otl co11di tiori~ 

Al thoui:;:>:t many et:ner:::tl exyrees ionz vie re used by the 

witnesses a.ttribut1ng to the cheese a. permanence of keeping which 

'' is sufficent for all practical purp.oseo " the effect t or probable 

effect of tropical climates upon cheese treated, according to the 

speciticat1on, at a temperature of 175°F. wae not oloeely discuased. 

::Jome evidence wa,s given that the :plaintiff company euoceanful.ly 

conducted a. trade with the East : and ae an experiment made for the 

purposes of this oase a package of treated oheeae waa sent tc 

Singapore and back. The experiment appeared to sho• 

that a development of the aporee took place which ceaeed as 
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soon as the cheese ·:.·::s returned to tem~iero,te latitudes, and that 

probably the bacteria then diminished. The develo~ment was not 

c;)nsiderable, but how it would have ~,regressed had the chees~ 

remained at Singa~.ore is not clear., 

The result may be summed up thus :- Cheese treated at a 

temperature of r750 F. is not comyletely sterilized as stated in the 

a~eoification, but,because of properties in the cheese to which the 

specification doea not refer,the mioro-organiame which remain will 

not develop in a temperate climate, and the cheese will accordingly 

keep for a very considerable length of time : in tropjcal climates 

however the micro-organisms undergo some development, and if a high 

temperature is ma.inta.inedl the cheese will keep only f'o:r a period 



expressed in filCnthsp 

The fact that a patentee misconceives and misstates the 

thecry of his invention does not invalidate his patent. The theory 

m:a..y be wrong but if his :pro{)ess ie right the patent may be euyported 

notwithstanding hie faulty theoryo See per Buckley J. in .Atkins 

v Castner iellner Alkali Co 18 R.F.C. 281 at Po294. 

Accordingly in Z Electric Lamp Mfg Co V :Marples 27 

737 when it ap_;._;.eared that the patentee• s etatement that the 

uae of phospham.phosJcramide etc removed even the last traces of 
I'-

carbon in the filament of la.mys, wae chemically incorrect, the patent 

~ 
was/\ supported because whatever carbon remained cea.aed to be injurious 

and had none of the consequences which otherwi:'ie followed :from the 
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yresence of carbon. In such a c,1.se trrn result achieved by the 

is 
pro~ess ±R e.:•;:.actly that 1,romised by the patentee. ':.hat is 

erroneous is his account of the chemical changes ;,roduced by the 

process by reason of which the result is obtainedw In this case 

the process itself is complete sterilization by heat made poasible 

by continuous agitation. The commercial result of such a 

vrocess is a cheese which can in no climatic condition6 be affected 

by micro-organisms 8ave those communicated t:\-b extra. The 

"permanent keeping n of such cheese is of a. different order to that 

which de,pendB upon the preaenoe of aonsti tuente in cheese which 

prevent or retard development and upon the abaeno~.9f high climatic 
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than usuiil remained, al though leas salt h:.:i.d been used in the 

manufacture of the cheese and al though it 't'W.s atored for some time 

\'hy it 1e thEt,t salt, acidity and absence nf lactose do notgive 

a greater freedom from bacterial deterioration to cheese which has not 

,f 

been submitted to the prooe&a nowhere clearly apfeara, but accepting 

fully the evidtmoe that these i;irope.:.·t!es are efficacil'.>u& in the case 

of eheeee which has been heated to 1750 Y. according to th« proceas,the 

fact remains that the keeping qualitieu or auch a choeee do not depend 

or 
•holly upon the apflication of the inv·ention, but upon oharacteristica given to/ 
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E?.cq_uir~::d by the cheese in a, process of mm1Uf61.curc a.do_pted and 

developed partly with a view to arrest or retard the growth and 

action of the very micro-organisms '<'vhich the invention profeas es 

entirely to destroy. 

Moreover although witnesses,upon whom the Judge relied,uaed 

language which attri·buted to the cheese a duration of life as 

useful for practical purposes as that of a completely sterilized 

eow.modity, the reference to twelve months, and even more in the 

eTidence quoted in this judgment auggesto, to aay the least, a very 

modified permanence. 

The epecification does not fix on I75°F. absolutely as the 



m.~ker who uses it to select a nterilizing temperature in the exercise of 

an independent bacteriological knowledge. Upon this view the seconil 

claim alone might be direetly affected by the error. Great 

difficulty however would then arise because of the inauffiaency 

of the speoification in describing a workable process by which 

sterilization oould be effected. ~oreover Mr A.R.T. Brown, 

a witness called for the defendent, says that if the temverature was 

raised to 212°F. you would no longer.have cheese at all, and it ~ppears 

that a temperature of 2,0°F. 1a required to aecure coaplete 

ateril1%ation. The r~sult however of adopting 1uch an 
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inter1;retation of the sJ..,ecification ,;;,ould be that the defendant ha.a 

not infrineed the valid claims in the patent because he did not use 

a sterilizing teznper~d:.ure o :v'or sometime the vie-..., seemed plausible 

that,when all the verbiage of the specification is cleared aw3'"• it 

describes no more than a practical and very uaeful method of 

subjecting cheddar cheese to high temperatures, and that the erron­

eous statement that 1750F "· was enough to destroy all the bacteria, 

while serving to explain the manner in which the patentee has 

expreesed himself did not vitiate the grant beoa.use it did not,in 

eubetance,desoribe an essential part of the proceea claimed or of 

the result 1.,romised.and .id not oonsti tute a material representation .. 
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The fa.ct is 1 ho'Never, th,,t the pa,tentee sought protection t not for 
I 

a 9rocess of heating cheeseibut for an absolutely 
\ 

sterilizing procEt~ll 

c,nd a completely sterilized product,a-_nd did so upon the mistaken 

assumption that 175°rr. was enough for his IJUr:pose, and he made this 

assumption the ba,shi of the invention for which he claimedo 

Accordingly his patent must fail. 

The appeal should be allowed with costs. and judgment 

entered for the defendant in the action 




