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Triis 133‘;; an Lppesl E’msﬁ the judgment of Henshman J., of the |
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Supreme Court of Queéensland, reiraining the defendant appellant from

5

I

mwnufecturing cheese éf the ah%@%r genug in accordance vwith the cone-

i

plete Spesification of Letiels %@gaﬁ for the Gommonwealth of Australia

¥o. 1620 of 1926, and granting oher ancillary relief. The Letters Paw

went were granted Tor an in%&a%iéffer the "proecess of steriliming cheese
a &ﬁ:i@??é??é produst @rséue%éhg g&@§ prosess®, fully deseribed and
ned in the complete Sggei;;ié?%i@s of the invention. According to .
seification, the iav&atigzegg%iggs in: {a) tﬁ@'§§§eéss a?!r&aﬁ@?iég
» of the chedday gygup_@%gaﬁagély keegiﬁgz the ahggs%agg;%éa%eé &ﬁég
and. 48t ively %ﬁi?raé %%%e a@%ﬁ&d,,tha temperature is ralsed Lo

duct ene

degree ag to effect eﬁm%s%a sterilipation , and &

f ‘szez@§ in protective containeriunder sterilized aaﬁéiﬁiaas; znd {(b) the

i improved preduet produced by eth process. The imvention is based on the

discovery that chesse of the clddar genus may be prevented fr@s& dlsintenn

i : o
ing uvnder the actlon of heat i as high a temperatuve ag 175 Fey or sven !

o propgr agitetion, and stireing continue
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The method of carrying out the process ls substantislly z2s fole
lows, Cheese which has been made and cured 1s cub up into smell pleces
and placed in a suitable h@atiﬁq device - e.g. 2 steam Jjacketed kettle -
wherein 1t is subjected to the deglired temperature without scorching.
Stesm, hot water, or other %oﬁrce of heat is thén applied to the ketile oy
ether vaeepbacle, and the temperature of 1lis contenits gradually railsed,
until 1t reaches approximately 175°F.9 which temperature is held for a
pariod sufficient to destroy the 1life of all bacteria - usgually £mx aboul

fifteen minutes., The kettle or other receptacle 1l equipped with mechane

e

nzl stirrers (though stirring may be performed manually) and, while the”
sheege i being melted, and while it is held at sterilizing temperature,
it is actively stirved or agitated. This treatment reasulis in maintaining
the mixbure in & homogenecus condition, and prevents it from losing its
tTue cheese character. After complete sterilipation is assured, the ligquid
cheese is run off into suitable containers, and these are, erdinarily ,
hermetically sealed under sterile conditions.

The inventor bhus sitates his claimsge-
1. The improved process of rendering cheese of the cheddar group permanente
1y keeving, which consiste in heating and melting the cheege, actively stive
ring it while melted, and, while thus maintained in homogeneocus condition.
raiging 1ts temperature to such a degree gs to effect ocomplete sterilige-
tioni, and then enelo&ég it in protectibe contalners under sterilifyed cone

~
e

ditiensa,



2. The improved process of rendering cheese of the cheddar genus perman-
ently keéging, which consists in heating it te approximately 17§>E., TE-
talning 1% &t such raised Pemperature for a substantial period, egltating
or stirring the cheesse during the itreatment with hest, and finally placing
i, while aﬁerilﬁg in suitable.,sterilized hermetically sesled centainers .
3. A8 & new article of manulsciure, completely steriliged cheesse of the
cheddar genus.

4. As & new article of manulaciure, & hermeticelly sealed completely step-
111824 package of eheas@ of the cheddar genus,

5. Az & nsw arbicle of manufacture, & hemmetically sealed completely steri-
13i2ed package of non-liguid homogeneoua clieese of the cheddar genus.

This aelion depends upon the proper e;ﬂgtrmatieﬁ of the 3Spsciflca-
4ien and Claim, which sre addrezsed to those skilled in the art to which
the Patent velates, such sz cheese manufacturers. Ags is usuasl in this
class of case, a great masg of evidence was 1éd as to the 3t&€a ol the art,
and of general kncwladge on the subject, prior to the grant of the Letters
Patent. The main points of this evidencs may be thus summarisedi-

{1} Cheese ig of two varieties, hard and szoft, and cheesge of the cheddar
genus belongs to the Tomer varietlye.
(2} Cheese is the sasein of milk, reduced by coagulation to a solid form,

The casein fat, and part of the ash of the milk, are ==e relbained in the

chesse, whilst the sugar albumen and the remainder of ithe ash paes off in

o

chie whey .

3) Por the rifening of cheese, the avtien of eettaia;miere-erganisms or
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bacteria is necessary, and these are developed in the milk, or are inp~

{
trodueced by the cheesemeker. The flavour of cheese is dependent upon thed

aotivities of these micro-organiams or bacteria. Bub the setivities of |
f

thege and other micro-organisms or bacteria render cheese a perishable }

comaodity, and its life is short under the most favourable conditions 06

temperature .

{4) A1l micro~organisms or bacteria are not in their action hammful to
human beings, and some are, ag already npticed, actually useful .

{5) Yicro~organisms or bacteris will not survive, with some few exgcepe-

(-3
tione, a temperature of from 120 to 156‘3 Fe

The melting point of cheddar cheese is somevhere about 1@0C>F.,
Q«\/J/
and at that temperature the fat would separate 1tself from the casein, =

the cheesge would disintegrate. Consequently, the problem was how to

e

use the temperatures that would destroy the micero-organisms and bactaria,

R and yet pregserve the cheese and make it less perighable.

‘sccording to the inventor, it was understood that various soft

chezges, such as Camerbert, Limburger eto., whieh in the advanced Stages
: V
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temperatures that would mek desiroy micro«organisms and bacteria without ;
|
disintegrating the cheese, or, if they did disintegrate it, the cheese o
{
would reintegrate and be preserved as cheese without iﬁs%taste being %
!
substantially impaired. Therefore his direction is to raise the tempera~
ture so as to completely sterilize or "thoroughly sterilize” the cheesej, .
\ ]
to use for this purpose a temperature of approximately 175 AF., which "is
"held for a period suffilcient to completely destroy the life of all bace
“teria, usually for about fifteen minutes".
The evidence on which the learned primary Judge relied, namely
that of C.P. Callister and Professor Young, establishes that a bemperature
of from 150 to 175 F., held for about fifteen minutes, will, for all -
proctical purposes, completely sterilize the cheese. Thus C.P.Callister
deposed:
e What is the general result?
A. The general result i1s thait we have a marketable product which is for
all practical purposes completely steriliged in spite of the fact that
these counts show that there are present a few organisms which, when sub=
mitted to favourable conditions, can grow. In the conditiona in which they
are fixed in the sample they will not grow.
Professor Young, Iin answer to quéﬁgiéns put to him by the learned

Judge, deposed thues

g Is it fair to describe ypur opinion as this: that this treatment, heate

o .
dng and stirring up to 179 , for a period, would not destroy all the bacte:




ial life, in a scientific sense?

L. Yes

G« ¥With this medium, this cheess so treated, do you say that the baatermJZ¢

life that is left is in survoundings - in the medium very umfavouradble fou %
its development?

Yeg.

*
-
L]

iy

o Why do you say that medimn is unfavourable ¢
A. Because of the presence of acids snd of salis.
Jes Did you say in the absence of food material?
A. In the absence of sugar foods,
e Do vou say that the inhibition 1a so extensive that if the prc&uet
can bea keptvhermetiéally sealed, the bacteria will not operate to any
extent sufficiently to materially aslter the product dver a considerable
pariod?
4. Yesg.
e Do you go so far as to say that it would remsaln substantially the sam@
Bg a8 far as bacterisl actlvily weas eoneeznéd, for the life of the con-
tainer, assuming it wasAhermetic?
As Yes, for the life of the contailner.
If this evidence reguires pupport, the con&gcﬁ of the defendan{”
i '
supplies it. Je surreptibusly acquired from ar employee of one of the

plaintiffs 2ll the information he could in relation to the process used

by them, and in his pesiiden operatiens'of the process, inspected under



N ]
an Order of the Court, employed a temperature of about 150 F.

Apparently some Spo?e formationa (which are very resistant to heab)
and possibly some active micro-orgenisms may remain in the cheese, but they;
are in a very unfavourable enviromment for reproduction, and are negligible |

|
from & commercial point of view. Further, 1t should be observed that nathin%
in the evidence denies the possibility of destroyink sll the micro-organism;
or bacteria in the cheese, by holding the temperature of 150 to l?éaf.}fcr
a longer period than {ifteen minutes, or by carrying it higher. The des~
truetion of micro-~organisms appears to be oply a question of temperature
and time, though we should suppose thait, in working conditions, a des~
truction of a2ll miecro-organisms was almost impossible.

But it is arguved that the process cannot and doss not achieve its
aim and claim ~ the complete sterilization of cheese of the cheddar genus.
It is not emtablished that a temperature of 1750 F. held for a longer period
than Tifteen minutes, or thatAa higher temperature than 17§DF., held for
fifteen minutes or longer, will not completely sterilize the cheese; but it
ig established that, while the process worked at a teuwperature of 1750 ¥.
for ten b Tifteen minutes will not completely sterilize the cheese, yet,
subétantially and practicalljjit does destroy all the micro-orgenisms
deletericus to the cheese. The object of sterilization is te preserve the

cheese, to render it "pemanently keeping®, and if that object be achieved,

then; in our opinion, the sterilization contemplated akd directed by the

invention has bsen fuIfilled. Flebcher Moulion L.J. in "Z" Electric Lamp Co



Ve Marples 27 R.P.C. 737, said: *To sum up, carbon, ag injurious carbon,
15 removed by the invention; carbon from the chemicsal point of view ism

"not removed. A lamp makeT......would naturally imagine that the whole

"of the oafbon had been removed, beccause the deleterious consequences of
"the presence of carbon no longer existed, and that was the only way in
"which he was aware of the presence of carbon. That being so, I think
“that the erroneous view, from the chemical standpoint, was one into wthu
e lamp maker might naturally fall, and that it would not.....diminish
“the completeness of the disclosure to ithe public of the invention, how
"to apply it, and what its practicai consequences would be. Consequently
"I hold that, according to English Fatent Law, such an error is unimpor-
“bant". S0 here, the micro-organisms, as organlems inimical to the keep-
ing of cleese, have heen substantially removed: scientifically, some few
persist. Akheeae maker woqld imagine that the micro-organisﬁ% which ripen&&%
and destroyed the cheeses had been removed because the deleterious conse~
guences of the presence of those organisms no longer existed, or exist in
such a form and in such infavourable conditions that they are negligible.
If this be so, then, in our opinion, the slight misstatement of the in-
ventor is unimportant and does not affect the validity of zhm his inventin
However, the inventor has also stated and claimed that the cheege
subjected to his process will be permanently keeping - that it may be
kept indefinitely without spoiling. And it is argued that this is a2 mis

representation. (Alsop's Case 24 R.P.C. 733, Hatmaker's Case 34 R.P.C.
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317, 35 R.P.0. 61, 36 R.P.C. 231). Now, "permanently keeping" cannot, iné
its context, mean “everlasting*, but rather that the cheese is freed
of deleterious organisms that are likely to destroy it am a commerecial aé
=
and consumable ecommodity: after all cheese is not for a wmuseum, but for
consumption. The parbties do not seem to have devoted as much attention
to the life of cheese of the cheddar genus after treaiment by the plain-
tiff‘é(process aé could be degired, Bult there is reliable evidence
that it will last ae long as its container remains hemmetically sealed,
Qutside its contasiner, the cheese is exposed to the atmosphere, and_to
the micro~organisms constantly present in it. Containers may of course
be differently constrieted, but the type mainly used is made of tinfoil.
Various witnesses depose that,bunder these conditions, a cheege treated
by the pl&intiff‘g prosess will last from one to two years, and even lon-
ger, whilst the ordinary life is only a few months, But the fact that im-
presses éﬁ iz that cheese treated by the plaintiff’s'process wag shipped
on board a boat at Melbourne, carried in an officer's berth (not in cold
storage ) through the tropics to S;ngapore, and back again to Melbourne.
It was opened at the trial; nine months after its manufacture and the
voyage, and was found to be, as Professor Young sald, perfectly edible.
The bacterial count of this specimen is interesting. The count had inecregs

ed on the return of the cheese froﬁ Singapore, but in temperate conditien

the count again fell, and the cheese was perfectly edible,

Ho doubt a Bpecification which contains a material miarepresgn-
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tation of fact is avoided as against the Crown representing the publle

{(Hotmaker's Case sup. per Serubtton L.J. at p 78). But it must be naterial

and if we find, as we do here, that the chsese produced by the present
process will, éespitevthe non-~destruction of & few micro-organisms at ‘
2 temperature of 17§>F., held for ten to fifteen minutes, maintain

its character as a2 good and edible cheese during the life of its cone
tainers, and that the aétivitie& of such micro~organisms as are left
within it are rendered harmless owing to their unfavourable surroundings,
then, in our opinion, there is no misrepresentation such as would avoid 1
the patent. Indeed, in our opinion, it is not inedxrecﬁ o describe a
cheese in which the m}crc-crganisms are so suppressed that their ac-
tivities are negligible, as permanently keeping.

Consequently, in our opinion, the Jjudgment belcﬁ‘aheuld be alffirm

as to the 1lst and 2nd claims. The 3rd, 4th, and §§h aiaiés are in our

opinion bad: they clzim a sterilized cheege, hdwever:produceg‘; bud éhis.
M O le Uy

e /'
la le £ ﬁh&ﬁél 4
uder the Australian law, does not invelidate the P&ten?{ The evidence

establishea the utility of the invention covered by the lst and 2nd

¢laimz, and also the infringement of those claimé,
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HMeAWULTY v  KRAIFT

JUDGHMENT ISAACS J,.
Both parties in this case are entitled to just whatever

protection the law strictly affords them, and nothing more, With

respect to the appellant, the reason appears in the Judgment of

Henchman J. As to the respondent, the reason will appear later.

The main consideration for the Court, and indeed the only
governing consideration -- for the question goes far beyond the
actual litigands -- i3 to apply as between the patentee and the
public not the rough justice of personal ;ward, but the ordered
Justice that is measured by the mete-wand of the law. The duty
of the Cour®t is so strong in this regard that, as pointed out by
Lord Tomlin (when Tomlin J.) in Safveans' case (44 R.P.C., at 56):-
"It is the duty of a plaintiff to shew what is the meaning of his
felaims, and if he fails ;gelaw can act without ambiguity being
"nleaded,® And that, as will be seen, was the view of Lord Parker

in the Matural Colour Kinematosravh cagse (infra),

The matter once understood may be put in a nutshell. I should
have been glad if the circumstances had enabled me, as Lord Machaghten

zuid once said, to keep it there.

Surmmarising the position from a broad point of view, avoiding
all hypercritical examination of words, and allowing for all %technical
difficulties, it stands thus. The patent is essentially one for a
process of "completely sterilising” cheddar cheese by heat, and
maintaining that complete sterilisation by suitable contaliners so

that the commodity is thereby rendered "permanently keeping®,

Gomplete sterilisation of foodstuffs is not a mere theoretical
aspiration. It is‘admittedly attainable by well—knownvmethods in
the full scientific sense as an ovdinary working proposition, and
therefore in its pfimary and ordinary sense the acientif@c sense 1s

the {true =ense. The specification represents and promises that




-8~

eémpleﬁe sterilisation is achleved with respect fto the micro-organisms
in cheddar cheese, at approximately 1705 degrees F., and that, as a2 con-
sequence of that sterilisation, if it be maintained, the chesse will
keap perianenﬁly. But that clear and direct representation and promise
t0 the Crown, made in order to obbtain the favourable exerclse of ifs
discreftion, understood in the ordinary plain sense of the language used,
hag upon the admitted facts and the finding of the lesrned primary
Judge, falled.

Congequently, following the authoritative example of the Privy

Council speaking by Lord Sumner in Denham v Clan Line of Steamers

{29 §.5.W. L.R. 65, at 67), in being "unwilling to favour artificial

"eongtructions of simple werds™, the case in my opinion is ended,

If, however, on ultimate censt'g"tien, baged on a doubiful and

contreversial lnbterpretation suggested by ths respondsents and adopled
by the learned Judge, namely, in substance "complete sterilisation”
means incemplete sterilisation, but sufficient to keep the cheese not
"permanently”, but only long enough fer anticipated commsreial purposes,
then the specification ig ahvieusly'cpen’ﬁa the chargs of avoldabls
ambhiguity,

Lagtly, assuming validity, there has been no infringement because

the combination process has been departed from materially.
For all or any of those reasons, the appeal should succeed.

Thet is the position shortly stated. There is, however, a con=-
slderable mass of material which in view of varying opinions has %o he

gifted and appreised in ordsr to obtain the simple result.

The first essential fact to apprehend and bear in mind is +that
the infringemen# alleged bhoth as to process and product consisted in
employing the process amdxprud

E up e & temperature of about 150
dsgrees or 151 degrees.. In order o meet that fach, learnmed Counsel

for the plaintiffe at the trial sald in epening the case that Xraft

" "is clalming the range below 175 degrees zxxmerarcxxiie He

evidently meant the range from 100 er 104 degrees to 175 degrees or
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more. The learned trial Judge (Henchmen J.) observed:- "That is
"the erux of the c¢laim.” . And on this basis the case prooee@ed %o

judgment, B ;ﬁ

At the close of the plaintiff's cose learned Counsel for tha?;
defendant -- the present appellant -- moeved for a nomsuilt on %hg %&ound
that no infringement or threat of infringement had heen proved, and
alternatively for judgment on the ground oiwinvalidity of the patant,
gither for failure to achieve the results, or for ambiguity. The
motion was refused.

I% will hecome svident that the respondant's contention to claim
the range below 175 degrees, and whether it descends te 100 degrees
in order to embracs the stlrrlng factor of the process, or only to
140 degreses, sald %o be the minlmum killing bemperaturs, in effect
gliminates “compls%e gterilisation™ as an independent facter, and reducses
it from being the dominaht feature of the process made possible by
eontimnous etirring, to a feature subordinate to permenently keeping.
I%s meaning has to be bent to accommeodate it to an artificial and
varying sense of the latter phrasse. Thus, to other defects there is
added an inversion of grammatiecal and logieal order, whieh in a homely
way ls expressed hy saying it puts the cart hefusx before the horse.
The patent is thwerhyxbwansfurmaty thersby transformed.

In the British United Shoe case (25 R.P.C. at 656-7), Fletcher-
Moulton L.J. sald as to the duties of a patentss:;~- ™"He must first
"make s useful invention; he must next with the fullest bona fidas
"desoribe to the public the best way of carrying out that invention;
"end thirdly, he must leave the public in no doubt whatever as to
"what constltutes that invention which he elaims as his monopoly."

The contention that the whole range of temperatures hmiewi¥Sx below
175 degrees ig forbidden ground, discléses a breach of the second and
third duties so described.

The true lesues crystallised, as I undersitand the matter, are
(1) whether "complete sterilisation" of cheddar cheese by this process,
and reading the expression in an unambiguous sense, takes place ai
about 175 degrees F. for walidity, and if so, then (2) whebther it
takes place substantially-at 150 degress for infringement, and (3) if
it does not take place at about 175 degrees in an uﬁambiguous sense,
then whether there is anly propsr reagon justifying the ambiguous use
of that expression "complete sterilisation” in the other sensa.

There is also another issue, whieh, though not argued, forces
iteelf on the attention in a case like the present, when the matter is
carsfully examined, It is whether there has been a placing of the
appellant's cheese in sultable containeres as a ngeessary part of the
combination process claimad. It invelves fthe cusestion whether so
flimsy and impérfeat a'conﬁainar as tin foll is admitted to be, is
within the essential factor in claim rsferring to "suibtable container”.

A% this point 1% is very desirable to advert %o the expressiom

"permanently keeping", in order to prevent misapprehension. There ls
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evidence both by Mr. Callister and Mr. Young that the cheese progessed
up to ths desired thermal point will, if placed in hermetically sealed
containegrs, last as long as the containers, That may or may not be
true. But it is very maberial 6 obsarve that the vhrase "permsnently
"keaeping® is used both in the body of the specification and in the- |
first two claims Yo denote chedse that has been both "eompletely : 3
“"gterilised” and also so placed in suiiabdle containers as to maintain -
the complete steriligation.

In other words, it is not a mere condition of the cheese by reason

of complebte sterilisation. That is only in acoordaﬁcé with common

genge and COmMMON experience. The distinetion is brought out conspic-

uously by the terms of claims 34 4 and 5, whish contain no refereﬁca %0
"permenently keeping', but adhere to "complete sterilisation', Claim 3
asgumes the process either in Claim 1 or Claim 2 to have been pursued
as far as "complete sterilisation®™ or its syneﬂym'"s%erile", but not

necessarily fuarther. Clainmg 4 gnd 5 assume the process elther in

Claim mx 1 or Claim 2 to have been purgued to its fullest limit by the
use of hermetically sealed containers. Claim 2 always requires that, i
but Claim 1, while always rvequiring sterilised eonditions fgrvcontainerst;
snd tlms contemplating the maintfinsnce of cheese sterilisation to |
gecurs "permanently keeping® chees®, leaves it optional to adopt some i
means other than hermetically sealing. That Shgwa the necessity of
interpreting "completely steriliged™ and its equivalent “sterilé“ as i
the déminant causative and universal terms, indepeéndently of "permanantl&
"keeping", which is the dependent term, possibly occasional, and having
effect only as the necessary consequerise after full force ig given to
"complete steriligation” or "sterile", maintained. 1% is confirmed by
the practice of the respondent Company. Mr. Callister stated in |
evidence that uncanned Kraft Cheese is put on the market as “pasteurised%
while camned cheese is described as "steriliged", both being suhstantialﬁ
the same product, |
Tha patent was issued pursuant to se¢. 121 of the Commonwesltih
Patents Act, and bears date Mareh 25th 1916. The ssotion provides
the cirveumstances in which any person who has applied for protection
for any inven%ioﬁ in, inter alia, a Toreign state, "shall be entitled
"to & patent fTor his invention under this Act in priority %o other
fappliconts,® an¢ that the Australisn patent shall have the same date
as -the date of thé foreign application. It contains a proviso

avoiding the patent in certain cirvcumstances, which include (1) the
grent being contrary to laws and (2) the patentee not having made

foreign application for protection of “the sald invention®,
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It is eontended Tor the appellant on the question of validity
that the grant igs contrary to law. The point made is that though
the invention claims to be 2 process of completely sterilising cheese,
and maintaining its sterilisation, thereby producing a product

as represented and
permanently keeping, yet the procesiﬂclaimed does not completely

sterilise the cheese, and does not thereby produce a chesse permanently

keeping.
-

It is not in controversy that the patentee‘s lucky discovery
that by continuing the formerly well-known pracéice of stirring the
cheege up to melting point, waen emulsion broke down, until the
temperature reaches X&H 140 degrees F., where the emulsion su&denly
resumes, might well have been made the subjeet of a patent. But it
is contended that there is no glaim for this as a separate integer,
and the claims have gone beyond all legitimate limit, and have taken
the form of s combination that bresks down in material respects. The
patentee, it is said, has set out and claimed a catena of processiﬁg
hard cheese, beginaning with the preparation of ordinary cheese for
conversion into his improved product, including not nmerely the con-
tinued stirring up to say 175 degrees ¥,, but also asserted complete
stefilisation at that point, and continued sterilisation up %o and
including ﬁhe final point of preserving the sterilisatioh in hermet-

or at all events sterilised
ically sealedA?ontainers, the product claimed being the completely
gterilised mhmzmer and permanently keeping cheese. The process, it is
said, adnittedly includes old as well as new devices, and cannot be

maiﬁtained if any material element of the combination be sacrificed.

HNow the answer given by the respondents is easy to state, but
to me impossible to comprehend, in view of the conditions of
“permanently keeping® siated in the specification, and in the face of
common understanding and the evidence given. It is this, The
invention is really not one primarily for sterilising cheese, but for
a “"permanently keeping® cheese. "Lermanently keeping® in the relevant
sense means in a "commersial sense®. A cheese which necegsarily
includes both canned and uncanned cheese is "permanently keeping® in a

commercial senge if it will keep long enough for trade disposal in
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the ordinary course of business, and learned Coungel for the respond-
ents went so far as %o urge that there might be different periods for
the purpose, according to the individual expectations of trade of

each producer, and in relation to each of his retail traders.

This last view I vegard as a legitimate concrete illustration of
the broad generalisation of the "commercial sense®” period, as stated
both in arsument and in evidence. The result simply foliows from
that genersalisation. The resgpondents say further that so far as
sterilisation is concerned, the "complete sterilisation” necessary is
sufficient to make the cheese "permanently keeping" in the sense
contended for, and that that is the sense in which a commercial man

or a cheese manufacturer would understand the expression "complete

"gterilisation®.

I find the respondent's view impossible of acceptance. Apart
from the four steps in the process, it offends at every point of maxdwmk
contact with well established principles and decisions. It cannot

be reconciled with common experience, and it is inherently discordant

when tested by exanmples.

Now, in apvnroaching the determination of this matter from the
affirmative side, there arve two thinzs to be kept distinet, and they

are, as Lord Esher i1, said in the Bdison Bell Co, v Smith {11 R.P.C.

at 395), the rules for consiruing a patent and the rules as to its

effect when construed,

As to construction, Thie governing suthority on this question

is Patent Hxploitation Ltd, v Siemens (21 R.P.C. 541), where the

rule was lazid down by the House of Lords. At pe 549 Lord Davey, who

gave the leading judgment, said:~ "I disclaim putting either a
1henevolent or a malevolent interpretation on the gpecification, or
"peing astute either to uphold or invalidate the BEE Patent. I am
"5f opinion that a specification like any other documents should be
"eonstrued by the Court according to the fair-meéning o} the language
"used, after being informed by evidence of the nature of the subject-

“-maﬁter, the state of knowledge at the date of the Patent, and the
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"meaning of any scientific or technieal words that sre found in it."

That was concurred in by Lords James of Hereford, Robertson and
Hacnaghten, It was, I think, evoked by what Vaughan Williams L.J.

sald in the same case in 20 R.P.C. ai 234,

Later expressions to the same effect may be found, such as by

Parker J. in British United Shoe Covy (26 R.P.C. at 50), who with

special reference to the maxim ut res magis valeat quam nereat, sayss-—

"If the construction of a document ig otherwise reasonably clear, the
fCourt ought not to be influenced by considerations as to its legal
Teoonsequences if this construction is adopbed.?® This, T need hardly

say, is independent of a specially recognised requirement as to

specification.

There is a passage in the judgment of HEFFERELAR Lord Varringiton
(then Warrington J.) in Consolidated v Clark (23 R.P.C. at 702) that

is well worth aquoting. His Lordship said:~ "The object of the con-

"estruction of the specifiecation is in all oases to ascertain what is

tthe invention deseribed and c}aimed by the Patentee, and in fulfilling

"that object, the specification ought to be construed fairly, not

"leaning either towards the patentee or towards the infringer; on the

¥ather hand, not taking hold of small verbal inaccuracies or technical
inventor

fdifficulties in order to deoriwe a genuine kmwawkiomm of the benefit

"of o real and gemuine invention."

One general relevant rule of construction is that a specification

must be read as a whole (Tubes ¥ Perfecta ~ 20 R.P.C. at 96, per Lo¥d

Halsbury . If necessary even the provisional svecification may be
looked at. It goes without saying that the Court will look at the

Letters Patent themselves.

A specification, subject to such suvervision as it may receive
from the Commigsioner, is the patentee's own chosen languages
selected in a sense ex parte, and is the foundation of his monopaly.
As +to whether the words of the specification are sufficient, and
whether the claining clauses define the invention wnambiguously, says

Lord Haldane in British Thomson~Houston v Corons (29 R.P.C, atb 673,
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"ig a mtiter which always requires close serutiny”, "We have®, said
the learned Viscount, in a passage wiich condenses many decisions, "to

"soan the gpeciflcation with the closensss which ig required in the

"specification of any instrument conferring a monopoly, but subjeet to

this, all we can Anxks legitimately do is to apyly the ordinary rules

*for the construction of writien dxmuumerksix instruments.”

e o

The close scrutiny referred to represents the effect of decisions
of the highest rank which ulfimately concern the present case. As
pointed out by Lord Haldane (loc. cit.), the necessity for close
scrutiny is not the outeome of any personal notion of judicial poliey,
it arises from the requirement of Parliament, which has grante’ a
monopoly on conditions. Ag Lord Haldshne says:? “The gtimulus to

"development due %o the protection of the Patents Acts may prove to

"be less of an advantage>to the State than would have been the stimulus

4o free mmmpekitisw production in the interest of the consumer."

Judges cannot balance these, s0 they are confined to interpreting the

lawr,

Lord Dunedin in Marconi v iMullard (41 R.P.C. at 334) saysi~ "I

"am bound to read a specification as I find it." That is, the

specification must be judged of by its own languags.

In Ingersoll v Congolidated {25 R.P.C. at 82-83}, Lord Chancellor

Toreburn saidi~ . "I am not aware that any special canons of construct-
“.ion are applicable to specifications..... Obviounely, the rgst of
Tthe specification mey be considered in ordsr to assist the compre-
t~hending and construing a c¢laim, but the claim must state, either by
express words or by plain reference, what is the invention for which
Worotection is claimed. The idea of allowing a pabentee to uga

“perfectly general language in the claim, and subsequently to restrict

"or exvand or qualify what is therein expressed, Dy borrowing this

"or that gloss from other parts of the specification, is wholly
inadmissible.
Teonaesthie. T should have thought it was also a wholly original

"pretengion.

Tf the Lord Chancellor could possibly have listened to the

g
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argument in this case, he would have found the originality repeated.

His Lordship went on to say at p. 84:« "Patents are net uncon-
Ywditional grants of a moncpoly. The patentee must, in return for
"nis privileze, say plainly what is the invention for which he seeks

fprotection, go that others may learn that and its limits.® To that

Lord Halsbury, Lord ¥acnaghiten and Lord Atkinson mgreed. The Houge

refused tc narrow the clzims,

In Gilover v Ameriesl Steel Co., (19 Z.P.C. at 109) Parwell T,

had already said:~ "It is incumbent upon an inventor, when he desires
"to have the honopoly given to him by a Patent, to be gxplicit in
"the words which he uges.® The observation of Fletcher-Moulton L.J.

in British United Shoe case (sup), already quoted, is to the same effect

It ig o little difficult to gever entirely the rules of con~
gstruction from im the rules as to effect. Togieally, it is poassible
to eongider the meaning of the claims up to a point. If they are
%;iﬁg_clear, or as clear as the subjedgjgill reasonably permit, the

Bétetrd will state and act on its conclusions. The British Thomsgon-

Houston case (sup) illustrates this. But it may be that at a certain
point it is found that the specification is not as clear as the
subject reaéonably permits, and then the Court refuses to enlarge or
restrict or qualify thé worde in favour of the patentee, and may

withnout even arriving at a definite conclusion ag to the meaning of the

instrument, dsclare it avoidably obscure, or as it is said, ambiguous.

This i3 illustrated by the Hatural Colour case { 32 R,P.C. 256),

Particularly per Lord Lorsburn at p. 267 and Lord Parker at p 269,
the latter saying:s- "It is epen to the Court to conclude that the
"t erms of a specification are so ambiguous that its proper construction

“must olweys rewmain o matter of doubt, and in sueh a case, even if

“the specification had been prepared in pevfect good faith, the duty of

“the Court would be to declare the patent void.” That is in accord

with what Lord Davey said in Tubes v Perfecta (20 ».P.C. at 101).

Lord Parker adds:i- "Once agein, though the Court may consider that

A

"the meaning of the specification is reasonably clear, yet if the

Ygpecification contains statements calcoulated to mislead the persons
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"o whom it is addressed, and render it difficult for them without
Tgrial aad experimeﬁf to comprehend in what manner the patentee
“intends his work to be performed, these statements may avoid the
*oatent, " The Court, however, says Lord Parker will always malke

allowances for the difficulties of the case.

This affirms Ashurst J. .in Turner v Winter {1 T.R. at 605}, who

says that if the specification containg "anything which tends to mislead
"the public, in that case the patent is void." See also Ridd's case

{1916 2 A.3. B52),

Therefore, in brief, we have te consider the fair and reasonable
meaning of the specification, including the claims, remembering the
necessity for avoiding unnecessary ambiguity, and having regard to

gsubject matter and other considerations mentioned by Lord Davey.

Avplying that concretely, what is the ﬁroper meaning of ®complete
Ugterilisation® of cheese, and "permanently keeping®” cheese, having
regard to the fact that there is nothing in the nature of the subject
matter fettering precision of axprsssion? The invention is not a
ploneer invention in the realm of sterilisation by heat, exposed to

the risk of mechanical esquivalents for that purpose.

The HEnglish language is perfectly capable with complete security
to the inventor of adding limitations such zs are now advanced, as
"for commercial purposes only®, or; "sufficiently sterilised for the
Yanticinated veriod required by commeree, if such limitations were
intended toc be conveyed to the rgader, and were not the later suggest-
ions made o retrieve an error into which the inventor had for sone
reason Tallen, and which led to a representation zs to results that
cannot be made good. Taking the construciion at best for the
respondent, I cannot doubt the specification is\avoidably ambiguous,
and does not sufficiently mark the limlis to which & person may go but

ES

may nnt transgress witbhout infringement.

That precision, where attaineble consistently with fair protection

to the inventor, is inexorably demmnded by the law. Lord Wrenbury
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in Hale W Coombes (42 R.P.C. at 349 and 350) says:- "This was an -
"obligation at common law, and is an obligation by statute, . If it
"is not performed the patent is bad (see Frost on Patents, p. 220 et

seq. and the cases there cited). The public are entitled to know

"what it is that by reason of the patent they are excluded from doing".f

A member of the public ought not, for instance, to be driven to
litigation because he takes exactly the same view of "complete
"sterilisation® ag the respondent Company itself took in its 1928

circular, A specification so vague cannot stand.

As to the suggested construction itself, the basic notion in the
regpondent's argument, as I have said, is, that iﬁ the invention
"gsterilisation"is secondary, and "permanently keeping" is primasry, and

-limits "sterilisation”, and that “permasnently keeping® is itself
limited to some temporary period varying with the protean requirements
or anticipabted requirements of trade operations until the artiele

reaches the consumer,

Let us test this in the first place by the terms of the grant
in the Letters Patent themselves, terms of the patentee's own
choosing, and the final interpretation of the nature of the invention
as understood by Crown and pabentee. The invention applied for and
granted under the Commonwéalth Act is an invention for "Process of
“sterilising cheese and an improved product produced by such process”.
I% is not a patent for "permanently keeping" cheese, with a preferred
method of effecting it. The patent recibes that the patentee has
made foreign application for protection of "the said invention", and

as elready stated, the grant is avoided 1f he did not,

Thet seems to me 2 clear answer to the fundamenial contention
on which the respondenit's argument rests, The expression
*permanently keeping" does not appear -- and "sterilising" does.

That this conception was fixed and deliberate is shewn by the form
of the claiming clauses, in which it wiil be seen, asg already stated,
that in Clauses 1 and 2 "permanently keeping® is interpreted in

terms of "complete sterilisatipn“, and "sterile”, and dependent on
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constantly maintained sterilisation, and in 3, 4 and 5, “"permanently
"keeping® is dropped altogether,‘and‘simply~1eft to be assumed as an

inevitable effect of the "complete sterilisation” which is claimed as

the invention.

Sec. 33 of the Act regquires that an application for a patent
shall be for mmes one invention only, and the patentee must at all
events have thought his one invention was s sterilisation vrocess
resulting in a sterilised product. - Then sec. 36 provides that a
compl ete sterilisation must comply with three requirements, viz.:

(1) Fully describe and ascertain the invention; (2) Fully describe

and ascertain the mamner in which it is to be performed; and (3)

end with a distinet statement of the invention claimed.

Wnat does the general specification say? It begins wilth a
descriptove heading as in the patent. Then it saygs:~ "This invention
"permanently keeping and to the product thereby produced.” Here we
get "permanently keeping® as a definite description of the "improved
¥product® resulting from the process. Then the words "cheege" and
“permanently keeping“.feceive interpretation. The first is limited

to cheddar cheese, and the second is "may be kept indefinitely without

“gpolling under conditions which would ordinarily cause it to gpoil®,

There is so far no attempt to interpret "sterilising®, or to give any

qualification of its natural and primary meaning.

Wow proceeds the full description and ascertaimment of the

invention, I subdivide the description for betier understanding it.

"The invention consists in the process of rendering cheese of

the cheddar group permanehtly keeping, according to which process:~
“ () the cheese is heated and melted,

i {(b) actively stirred while melted,

(¢} ana whiie thus maintained on homogensous condition, raised

in temperature to such degree as to effect gomplete
gteriligation; and
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- (a) then enclosed in protective containers under gterilised
b conditionsg,” : :
Those are the four steps in the process of having the resuliant pro-
duct, if "permanently keeping'. It ia added:i~ YThe invention alsoc

Yeonsists in the process and product produced thereby as set forth

"héteinafter."

There follows the stabtement as to common knowledge at the date

of the patent. This is extremely important for our‘present PUTDGSE,.

The mtientee beginsg by referenee to "various food products” with
which every reader is presumed to be acquainted. Thoge food products
naturally include fish, meats and fruiis of every kind, from all
parts of the world, passing into every variety of world conditions and
remalinling without any set limitation as to time, that is, "indefinitely".

As to these, the patentee, in orderlta lead the mind to the ftrue
meaning of hig own invention, says:- "It is common knowledge that
"various food products may be sterilised by the application of heat,

"and then hermetically sesled under sterilised conditiens, and so

"rendered permgnantly keeping.”

It seems to me that once we interpret this paragraph, the matter

is ended, against the respondents.

Not only does common knowledge, which is invoked in the passage
itself, apply to the various terms which I have italicised, their
natural and primary meaning, but the respondent’'s expert zsdwismex
evidence places that meaning beyond daubt; "¥r. Young says:i- "There
Yare, however, other food products which are in faect gompletely

"sterilised in a scientific mense, and mast be so _sterilised in order

*that they may keep.® That sentence, as it appears in the Judgment

of Henchman J., znd therefore represents just what His Honor understood
v, Young's evidence to mean, cannoit be too sirongly emphasised, and
iz, as I think, fatal to any contention that in food processes

conmplete mheriiiwskimn scientific sterilisation 1s unknown, even to
gcientists, and equally to any contention that “permanently keeping"

as applied to foods on the market never eonnotes scientific sterilisation
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Now let us sees how th§ patentee¢ applies this the master-key of
the specification, to his own vrocess, He says:i~ "The attempt tp

"apply such treatment to cheese of the cheddar genus has, however,

“invariably resulted in failure, so far as rendering the product

"permanently keeping is concerned.”

What "treatment" is referred to? Clearly inclusive of sterilis-~
ation by heat, and inclusive also of maintenance of sterilisation.
And whrayx why has failure ensued, so far as rendering the cheese

"permanently keeping® is concerned? That story is told in the next

gentence.

Shoftly, it is that just above melting point cheddar chesse
disintegrates and ceases to be cheese, and cannot be restored to its
homogeneous condition. That is according to knowledge prior to his
invention. "Por this reason”, says the patentee, "it has been
"impossible to treat such cheese t§ a high sterilising temperature
"without spoiling it." Then comes the droblem as it existed and

which this invention was to solve:~ ™A gompletely sterilised and

“permenently keening cheese of the cheddar genus has not been produced

“prior to the present discovery.”

The wording of that sentence is noteworthy. The two exXpressions,
“completely sterilised" and "permanently keeping" are not simply
coincident. They are cumulative, and are nét convertible terms.
Unless the further step of "maintaining®the sterilisation is added to
the "complete sterilisation“; you do not have a "permanently keeping®
cheese as contemplated by the patent, That sentence iz the central
point of the specification, and is the focus of attention. In the
American relssue patent to be presently mentioned, it zistreated as
the central point. The product made in accordance with this invention
is, when all the priér words are read, to be cheese thaﬁ is completely
sterilised, and only, therefore (if sterilisation be maintained),

permanently keeping.

The patentee then proceeds to explain the distinetion between
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prooess from destmyzng ﬁhe cha.racter af th g

sterilisation, orice ﬁhat is aﬁtmged, is”
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or according to the nature of the medium in which the baéteria exist,
as for instance in fat, or according to whether the medium is hard or
goft, or allows or does not allow the heat to penetrate everywhere,

and according ito various other circumstances.

Shortly, everyone knows that there is no fixed temperature for all
classes of bacteria in all classes of food. As the specification
states, some bacteria are killed off below disintegration point, say,
100 degrees F., though ¥r, Callister says that up to that point they

thought
are encouraged. Spo that it was unnecessary for the specification, in
order to state sufficiently the process and the manner of performing
it, which includes sterilisation, %o state the temperature required
for that purypose, This it does, and very positively, but before

doing so it states the second essential factor of the process, which

is in a phrase, stirring continued up to complete sterilisation.

At this point the patentee purports %o state fully the manner of
: his

performing #he invention. He saysi- "The present invention is based

"on the discovery that cheese of the cheddar genus may be prevented
"from disintegrating under the action of heat as of high a temperature
ag 175 degrees F., or even more, by subjecting the mass Lo proper
Magitation and stirring continuously, or substantislly continuously,
"throughout the period beginning with the application of heat to the
icheese, and continued until it has reached the necessary temperature
"and been maintained at that temperature amply long enough to ingure

"thorough sterilisation.®

That brings us down to the end of the third step in the process

previously described in steps.

matter up to that stage
But, says the patentee, %0 make his degcription of the mmmex

clear and complete, "A temperzfure of 175 degrees F, maintained for a

"period of ten or fifteen minutes is ample to insure thorough sterilis-

fwgtion.”

I may observe that there is no apparent reassn for going so high

as 175 degrees, or above 140 degrees, sxcept to "ensure thorough
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"sterilisation”, or as the same process is ealled in the prior
deseription of the invention where the steps are detailed, "complete
"steriligation®. The point made is that by going to 175 degrees with
continuous stirringé, and maintaining it for ten or fifteen minutes,
you are sure to achieve the third.step. And I may add there is no
apparent reason for not going beyond 175 degrees¥., though there are
the possible reasons that the pabtentee thought a higher temperature
would prejudicially affect the cheese as a commereial produet, or that

it would involve unnecessary time and exXpense.

However, the patentee then interrupts the description of the
process by stating a preferred way which emphasises the assurance that
175 degrees T, for about fifteen minutes will "destroy the 1life of all

"hacteria®. The representation could not be more distinet and positive,

ie then resumes his description by -detailing the {ourth step. He
gsayss~ WAfter cgmplete sterilisation is assured®, the cheese is run
off into suitable containers, and ordinarily hermetically sealed under
sterile conditions. This gives point to the third elaim, and to what

It is also an indisvensable step in

is meant by "permanently keeping". the combination v»rocess. "Suitable
Tecontainers” means® contalners muikakitxim suitable to preserve the
complete sterilisation, whether hermetically sealed or not. ’

How that is his full description. Having read the body of the
specification, the mind is prepared to understand what the invention
means when we come to the claim (per Lord Wrenbury when Buckley J, in

Tubes v Perfectas =~ 17 R.P.C, at 583). In that way, and only in that

ways can we properliy understand, for example, the word "sterile®" in

the second clainm.

The claims, except the third, which omits the containers, and
therefosre disclaims “"permanently keeping®, adhere to the whole four
steps, and therefore do not disclaim either sterilisation or the

containers. The combination as a whole iz new, but only 88 8 wiholse

That is to says there is nothing which can be omitted as a uselegs
integer, leaving the rest as the pith and marrow of the invention, as a

combination. (See per Lord Dunedin in Marconi v Mullard - sup. at pp.

336 and 337.) In other words, both sterilisation and sterilised

containers are material elements, nelther of which can be omitted
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without serious detriment to the result of the vrocess (per Lord Davey

in Qongolidated v Gaine - 20 R.PiC. at 766).

The one possible

divergence is as to sterilised containers hermetically sealed, and

those not hermetimally sealed, WHECCRERCETOHY

TR,

The claims are:-

{1) The improved process of rendering cheese of the cheddar group
permanently keeping, which consists in heabting and melting the cheese,
actively stirring it waile nelted, and while thus maintained in homo-
genevus condition, raising its temperature to such degree as to effect
complete sterilisation, and then enclosing it in protective containers
under sterilised conditions,

(2) The improved process of rendering cheese of the cheddar genus
permanenily keeping, which consists in heating it to anproximately

175 degrees T. temperature for a substantial period, agitating or
gtirring the cheese during the treatment with heat, and finally placing
it while sterile in sultably sterilised herﬁetically sealed containers.
{3) As a new article of manufactures completely sterilised cheése of
the cheddar genus.

{(4) As a new article of manufacture, a hermetically sealed completely
sterilised package of cheese of the cheddar genus.

{5) As a new article of manufacture, a hermetically sealed completely

sterilised package of non-liquid homogensous cheese of the cheddar

genus,

On the face of the documents and beyond the possible reach of any
extrinsic ewidence, it is olear that vhatever meaning We given to
individual expressions, the process is primarily directly and jndisgens-f
~-ably one for Ycomplete sterilisation" of the ordinary cheddar cheese.
The quality of "permanently keeping" is assumed as a natural and
necessary consequence of the complete sterilisation, if that be

preserved.

A clainm ig o disclaimer of what it omits {per Lord Dunedin in

Marconi v Mullard = 41 R.P.C. st 334, sdopting Lord Parker's statement
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in Fellows v Lench - 34 R.P.C. at 55). These three claims therefore

disclaim "permanently keeping® as a quality of the product to which

the patentee lays mIuwim exclusive c¢laim by reason of his invention.

And he clings to "complete sterilisation” unqualified by “permanently

Ykeeping'.

It appears to me to be incontesitadle that if the cheese is not
teompletely sterilised® he fails, and necessarily alsoc as to the
accesgsorium of contimued sterilisation, namely, "permanently keeping®.

(See Frost on Patents, Vol. 1 at p. 164) TEven if the cheese is

properly .
considerably but not "completely sterilised?, as prabakky construed,
Lord .

then a%lwarrington said in Von de Linde v Brummerstaedt (26 R.P.C. at

299), "the result is not the result claimed by the patentee.”

Probebly this consideration led to the artifieial interpretation
of %completely sterilised® in the American reissue, which practically
reverses the order of conception. In the absence of pro?er evidence
to the contrary, the Court is bound to give to both expressions their
primary and natural meaning. I think most of the literary references
brought before the learned primary Judge emphasised the view that
Upagteurisation®, naving a temporary effect of keeping foods, was to
be distinguished from "sterilisation® {even without the adjective
“complete®) as having intrinsically a permanent effect. I do not
exclude "Rogers®, which on inspection is not, I think, by Mr. Rogers
himself, but by some of hig associates. DBut the primary and natural
meaning of ordinary English words is not a2 matter of evidence. It is
a matter of notoriedty, and the knowledge is presumed o be possessed by

Judges as part of the community.

But where thet meaning is contested, it is a recognised doctriune
of law that Judges may for that purpose have regourse to any sourcexn
of information which they consider trustworthy. Whan I say for that
purpose, I do not mean to seek for selentifie information or mkxbismkix
shtatisties or trade vractice, but merely for the general sense in
which words are used in ordinary speech, and in a gense not specially

or exclusively technical.
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Authority for this is clear. In Stockdale's case (22 How. St. Tr.
at 302) Eyre C.B., in delivering the unanimous opinion of the Judges
to the House‘of Lords, saids-~ "Judges have no means of knowing matters
"of fact dehors the paper, but by the confession of the party or the
"finding of the Jury; but they can collect the intrinsic sense and
"meaning -of a papér in the same manner as ‘other readers do; and they

ean resort to grammar and glosparies if they want such agsistance.”

In Tubes v Perfecta {sup at 96) Lord Halsbury said he had sent

for Johngon's Dictionary to find his higtorical description of

"network®.

In Camden v Inland Revenue Commiggioner (1914 1 XK.B. 641)

Cozens-Hardy ¥.R. sald that in ;nterpreting the Statute, "the Court
"may no doubt assist themselves in the discharge of their duty by
"any literary help which they can find, ineluding, of coufse, the
Yconsultation of standard authors and reference to well known and
Yauthoritative dictionariee whioch refer to the sources in which the

interpretation which they give to the words of the English langaage

"ig to he found.?®

In Taylor on Evidence (1lth Bdn. p. 22, sec. 21) it is said that
a Judge "resorts to such documents or other means of reference as may
*be at hand, and he may deem worthy of confidence®. Thisg is adopted

in Best on Evidence (12th Bdn. pp. 233-234).

In adopting this course, I find my own view as to the meaning of
the terms "complete sterilisation" and "permanent keeping" confirmed
by references of the character indicated. Dr. William G. Savage, an
exanminer in Health and Hygiene in London University and the University
of Wales, in his work "Canned Foods in Relation to Health", being the
Milroy lectures delivered in 1923 and published by the Cambridge

University Press, says at p. 39:-~

t"The prevailing view, both scientific and popular, in regard to
"eanned foods is that they are types of preserved foods which remain

Tgound becausé the food is rendered gterile by the application of heat,
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"and maintained in that condition by being ket in hermetically
"sealed containers.....
"...When canned foods become unsound, the explanation offered
"ig either that the sterilisation is inadequate, or that the contin-
Yeuity of the tin was defective, admitbting bacteria from outside

"which decoumposed the food.”

Inadequate sterilisation, of course, refers 4o the insuffichent
destruction of the bacteria, whereby the medium is not "sterile®.

This gives force to the phrase “complete sterilisation”,

Dr. Savage makes two guotations from what he says are standard ’
text-books in support of that. The quotation he makes ist- “Hicro§%l
“changes occﬁr when the goods have not been processed at a temperature
"gufficiently high to destroy ail»tha organisms which may have been

“pregsent in the uneooked foodW. I stress the word "all®,

In ¥arshall at p. 464 (and the mame passage occurs in the First

®dition, 1912, at p. 388) says:- "Hoonomlc Qonsiderationse. For

"eertain classes of food products pasteurisstion is widely applicable,
and is of an immense value from an economic standpoint. Preservation
"oy pasteurisation is at best, however, fLemporary..... For peruanent

"pregervation, therefore, gherilisation must be adopted, and it is

"upon the principle of sterilisation, coupled with prevention of

"future contamination by hermetically sealing the contaliner, that the

wnole canning and preserving industry is bagsed.? Marshall was to

gome extent quoted at the trial.

The other reference by Savage is to Leach and Winton on Food

Inspection and Anslysis {4th ®mdn., 1920). They say:~ "The preser-

fwyation of food by canning was long thought to be due to perfect

"exclusion of air, but is now known to depend on the perfect steril-

"-isation of bacteria, and it has been proved that sO far as keeping

"gqualities are concerned, it makes no difference whether or not air

"ig present in the can if the contents are gterile.”

Some effort was made to weaken the phrase "complete sterilisation®
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by identifying it with "thorough sterilisation" -- I admit the ldentity,
but gee 1o weaknsss. A vather interssting reference occurs in the‘
Dxford Dictionmary as to thorough sterilisation. It is fto "Nature' for
March lst 1900, page 4282, columm 1., The phrase cccurs in the last para-
graph of thet column, and when the passage referred to is read, it is
found that for inooulsation against plague thers must be "complete steril-
".isation®of vaceine and thorough sterilisation of the syringe”. I
wonder 1f 1% aould be suggested that that impliss & less degres of cars
to kill micro-nrganisms in the syringe then in the vaceins?

An interesting parallel ocours in "The Age"™ newspaper of Jamwary
11 of this year, with referenca o tha poliution of the River lurray.

It is stabted that the medical officer at Yarrawongs advised the Council
that "the water is not fit for human congsumption unless it is completely
"gterilised by boiling for twenty minu%as," It surely seems plain that
the expression in gquestion ls incompatible with implisd limitation.

As o "complete sterilisation”y two remarkable instances of con-
firmation by two of the rasspondents should be mentiomed, One is contain-
gd in a cirenlar sent by the respondsnt Company in Merch 1928't9 all
wholesals houses throughout Australisa. The Company, said lsarned Counsel
for all the respondents at the frial, got the patents. Hr Callister seid
the Company made arrangemsnts with the American company, HMost probably
i% is exclusive licensee in Australia. But in any cassg its g%ii are
matarial, and all respondents are acting togsther. Inter alia it is said
in the circular:- "Eraft Chesss by the nature of its manufacturs hag all

"hapterias deiroyedeesss Thus if the foll is left intésﬁ kraft Chesse

“orill Treap indefinitely.” ?ha c¢irecular makss reference ln this coumnect-

ion to some loaves of cheese senbt o Singapore and sald to be, on return
to Melbourna, "in perfect condition"., This, however, is not ths
Singapors cheese referred to in evidence.

Put the atiltude of the respondent Company on the meaning of
Teomplete sterilisation” ls markedly different when attracting business
and when sulng for infringsmsnt. As evidence of what the spacifieation

would convey te ths mind of a manufactursr 18 using the term "eomplete

"gherilisation”, the cireular is saspecially strong, being ante libem motem

(see Hatmaker's case, per Swinfen Bady L.J. in 35 R.P.C. at 7%, and per

Lord Birkenhead in 36 K.P.C. at 236, line 20). The appellants’ cheese,

28 a piece de conviction, was purchased in Hay /97 8.
, .
=¥
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The other instance appears in a singular manner. The learned

primary Judge (Henchman J.) laid some stress on the judgment of Geiger J.

in Kraft v Pabst (17 Fed. Rep. 2nd series, 787). In reading that
case, wiich was decided in 1927, it is perfectly true, aé Henchman J,
says, the case was a "reissue'. But it is enlightening to state what
the veissue was, The original American patent of May 25 1916, on the
application Tor which the Commonwealth application was bhased, was
surrendered, and a'reissue?, as it is called, took place in 1919. That
ended the 1916 patent, which apparently was the counterpart of the-ona
before us. The reason for the surrender and reissue appears, so far
ag I can ascertain from the report cited, to have been the abandomment
of "complebes steriligation® in its own sense, In quoting the passage
in the gpecification beginning, "It is a well-known fact", and ending,
prior to my discovery", the nsw gpecification in the last sentence

reads thus:~ "and a completely sterilised -~ that is to say, a permanent-

"-1y keeping -- cheese of the cheddar gemus has not been wroduced prior
"$o my dischvery."

I do not stop to discuss the judgment of Geiger J. I will
only say that the learned Judge italicised the words that I have

i1talicised.

If the patentee, after three years, flound it either necessary or
desirable to interpret "ocompletely sterilised! at what I called the
central point of his specification, by "permanently keeping“.~- with
what proper effect T do not find it necessary to speculate ~- it is a
strong confirmation of the view that originally the expression so
interpreted was thought to carry its plain everyday meaning as an
independent characteristic, additional o and, if maintained, causative

of "permemently keeping®,

Apart from any properly sdmissible evidence to the contrary, of
the character indicated by Lord Davey in the passage quoted from

Potent Bxploitation Co. viﬁfémeng (sup), the meaning I would attach to

the respective expressions are these:~

Complete sbterilisation means the total destruction of life in all
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N bacteria contained in the cheese, and of spores or any spore forming
bacteria. Spores, #r. Callister tells, are living things cap&ﬁla
of repreducﬁion if put in a favourable environment, and are really a

form of bacteria.

Permonently keepinz I understend in the sense used by the patentes in

his specification, namely, "keeping indefinitely", and by the Company
in its circular above quoted, or by Marshall in using the phrase
Yvpermanent preservabion®, it of course, as was salid by Henchman J,.,
and repeated frequently during this appeal, does not menn preservation
in a mussum; nor would anyone suggest that it implies descent as an
heirloon. But it is equally inconsistent with common sense to say
it is satisfled by duration for "commercial purposes", which may mean
2 week or 8 month ov a year. "Commeraisl purposes” mist mean until
the cheese can with varying museessycdepsndankcalca<imoy SUCCesd,
dependent on 2 mulititude of incaleuladble circumstances, be traded off
to some comsumer, and then comﬁerce‘ends. Is the consumer, who, after
all, ia or ought to be the chief object of consideratiosn, io he
allowed no time for keeving the cheese before using it? If he is,
then how long? The maker may have had the article in stock a consider-
able period, in non-hermetically sealed wrapperss his retailer may
have had it on his shelves a year; the ultimate purchaser may require
it for use on a distant station, or on a voyage, or eben to store it
in his 2wn home. How long does that mean for him? Hag he c¢on-
tracted to eat it in a reasonable time? ¥e know, every schoolboy
knows, that fruit, fish and meat come %o this country from abroad in
eontainers, and are sent in the same way by this country abroad.

Some of these are seasonal, some are not. But no purchaser buying
preserved provisions troubles about seasonal considerations. Indeed,
seagsing differ in different parts.of the world. Nor does his mind
turn to ressonable anticipations of wholesale or retail dealing.

e purchases and consumes when he needs o, because the goods are

conserved.

The only reasonable meaning to give to "permanently keeping®
in my opinion =-- apsrt from c¢lear proof of secondary techmical
meaning supplanting its primary general meaning -~ is free fron

complication. Tt 48 that the article, if kevt carefully in its




for an unlimited
. “25= time, that is,
suits®le to maintain the complete sterilisation, and

containerv1whether hermetically sealed or unot, will itself keep.as

A
long as the maker or the buyer, itrader or householder, whichsver is in

posgession of it, wishes to keep it, having in view not its nreservation

as a specimen, but its ultimaite consumption ags an article sf food.
(ef. Llankelly v London ~ 8 Ch.App. at 949-50 and L.R. 7 H.L. 2t 567.)

If that ig what it means, the specification -~ and especially if
read s0 as to include temperatures as low as 150 degrees -~ is unirue

and misleading.

¥Mr. Callister and ¥r. Young's evidence as to hermetically sealed
containers does not apply to the first c¢laim, Even as to the second
they do not overcome the failure to completely sterilise the chease at
'175 degrees and a fortiori at 150 degreezs.. The alternative is avold~
able obscurity and anbiguity. To introduce such a5 vague generality

as "for commercial purposes” is inadmissible in a case like the present.

It will be seen later how essentially this case differs in this
respect from such a case, for instance, as the §§gg§§:ig case (17 R.P.C,
28). But Henchmsn J., in view of the evidence, in effect translated
the words “"completely sterilise”™ as meaning "closely apprqaohing
“completé sterilisation”, and "permanently keeping' as "sufficiently

"sterile to keep for commercial purposes®.

Wow I would flrst say a word as to the evidence. The learnsd
primoary Judge said in his judgment that Mr. Callister informed nim
"that the term ‘completely sterilised' in s document relating to food
"would mean to a commercial men sterilised to such a degree that the
Yremaining bacteria, if any, are innocuous in the ordinary commercial
"1life of the vroduct.” Apparently the witness spoke of canned and
uncanned cheese alike, though thelr respective commercial livﬁgsgiffer

greatly,

But with great respecht, that was not g matter for the witness,
but for the Judge alone as a matter of law {per Lord Westbury in

Lyle v Richards - L.R. 1 H.L. at 241). It was stating what Bramwell B.

in Hills v London Gaslight Co 927 L.J., ©x. at 64) calls the conclusion

instead of the premises. There was no evidence that in fact in

A e

commerce the expression "complete sterilisation® was ever used, or if
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used was acted on or treated, as "incomyiete gterilisation”. The

duty of construing the document was "delegated", as Lord Buckmaster

says in Thomson-fHouston v Charlesworth (42 R.P.C. at 208) to the
witness, and then acted on by the Xmamx learned Judge because the

witness thought so. As to this, I adhere to what I said in Whitton

and Rich at p. 136,

As the meanings to be attached to the vital expressions “ecomplete
"gterilisation® and "pemmanently keeping", there 1s in addition to
covmon knowledge no evidense whatever dehorg the specification on
which the Court could aﬁtribute any secondary meaning to thoée exprege

sions to replace their primary and natural signification.

-3

he learned Judge very distinetly found that in theilr primary
sehtses the oxpressions were untrue, He sald:~ "I therefore have no
"difficulty in finding as a fact that cheese processed at 175 degrees

"according to the specificatlion is not in the strictly seientific sense

o completely stoerilised product.”

As to permanently keeping, His Honor finds that the vrocessed
cheese "was so nearly rendered completely sterile, and the remaining
"oreanisms were placed, owing to the nature of the cheese itself, in a

"position so unfavourable to thelr development, that for all commercial

"purposes the cheese was in such a condition as to be permeanently

"kaeping”.

Let us for the moment agsume that all we have to consider is
“gommercial purposes" -- necessarily ending wikk when the ultimate
consumer purchases, the assumption belng that he must be supposed to
consume ¥ ingbtently and ﬁnt keep the product any longer. No other
meaving can s Tar as I can see be given to Mr. Callister's words, "in
"the ordinary commeroial 1life of the product'. Yor if you were to
include the ocomsumer after commercial traffic in the article has ceased,
you must strike out the word "commercial" from Mr, Callister's defin-
ition, whatever else is substituted, or be launched into an extra-
ordinary discussion as to the sextended meaning of "commercial" as

applied to those not in commerce.
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But passing that by for o moment, what is meant‘by "s0 nearly

"rendered sterils®, and by "a posmition so unfavourable to development”,

and by "all commercial purposes®?

Taks the last phragse first. It is a commonplace, the neglect
of which I fear has led to much of the confusion in this case, that
the specification must be construed ag it would be at the date of the

document. (See per Lord Esher M,R. in Nobels v Anderson - 11 R.P.C.

at 523, ) Wow, at that date cheddar chessze was notoriously short lived.
That is at the very root of the matter. *Commercial purposes® and
consuming purposes were thén of very short durationm in relstion %o

a manufactured cheddar cheése. It was to alter the period of life

of the chesse by prolonging it that the invention was directed, that is,
the 1life of the cheese for all purposes down to consumption, of
course, commercisl purposes intervene in order to bridge the social
distance between manufacturer and consumer. But what period of
brolongation could be foreseen when the speclfication was first
publighed? We must Tor this purvose ignore later practice. Finally,
as the duration of commercial purposes was to be changed by the effect
of the invention, their then current duration at the date of the patent
could not itself be the measuring rod of either "complete sterilisation®
or "permanent keeping®. It was to be itsell measured by them,
whatever they meant independently. ¥anufacturers and traders, inter
alios, were to be able to regulate their affairs as to cheddar cheese

on a new basisg,

That bagis was defined by Pcomplete sterilisation®, "its main-
Y.tenance®, and the consequent “permanently keeping®, and as these
STaloAd
were to be inherent qualities of the article and itgqenvironment, all
owners of the cheese were to be able to fegulate their affairs with
respect to it on the same bagls, Paainly @ vieious circle of

reasoning is not permissible.

Before you, standing at ¥ay 1916, can agcertain ar’imagine

the probable duration of commereisl purposes undgg_ﬁgeﬁngggétate of

things, including the purpose of storing cheese until sold, the
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phrases referred to must first and independently be interpreted.

Bven restricting ourselves for the moment to the interests of
traders, I suppose that no one would deny that Australian manufaciturers
might reasonably include amongst t@air sommercial affairs the export-
ation of cheese to other countr;es, as for instance, to India. The
respoudent Company had such trade in 1923. Aecording to ¥Mr. Callister,
the processed cheese will keep without deterioration from internsl
gpoiling agents for 12 months and pefhéps more, in ordinary aimospheric
gonditions to be found in Australia, and if it were keﬁt as a continuous
heat of 100 degrees, it would keep for "several months®, Ig that
Tpermanently keeping®, ag anyone in Hay 1916 would have understood it?
That of course refers to the uncanned cheese, as'to which it is sought

to make the appellant liable.

I am of opinion that, with great respect to the learned primary
Judge, he has misjudged the real issues.

If we examine the actual evidence as & the keeping qiality
of the cheese, it tells very strongly against the respondents on the
issues before us. To begin with, the respondent Company only
commenced business in 1926 under the patent, so that no test of the
"permenently keeping® quality of the cheese nnde by the respondent

can exceed that period.

Wow, what does the practical behaviour of the uncanned cheese
during that period indicate? I accept the summary of the evidence as
écted on by the learned;Judge. The best sample for the Tespondent
was cheese vrocessed on November 27 1928, at a iemperatﬁre of 155
degrees F. approximately. | it wes prepared specially'as gvidence for
this case in the presence of Mr. Young. We may therefore take as
being proceésed and wrapped in the hest manner to support the respond-
ents’? oése, as non-hermetically sealed chéese. The original cheese
contained 12 million organisms per gramme.,  Wien first‘processed its
bacterial content fell to 170D per gramme, a reducﬁiZn of moxre than

99, 98%. But so potentially active were the 1700 that on the rapid
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tour to Singapore and back «- two months =+ the bacterial content

had increased to 65,000 per gramme, that is, over Sez%zgrgmrthe> img
bacterial content was while at Singapore no one knows, A

of starﬁing,/\ The learne’ Judge puts Admas g rise from .014% o gﬁa

] i (the rise to 65000 ner amme
original 12 millions, to .5 of that number, which gives no notion of

the only important fact, which is the ability of the rempining
bacteria to continue reproducing if the Singapore conditions sontinued

to exzist, as they might well do in actunl commerce.

in July the bacteria had, it is said, retired to 4800 per gramme.
Wow the guestion 1w not what quaﬁtity of micrvo~organisms had Dbeen:

expelled or destroyed or benumbed, but how many remained in the cheese

XEXE as sctive or potentially sctive. In a 5-1b loaf, 1700 micro-
organisms per gramue smount to over 3,800,000 for the loaf, and

85,000 per gramme amount to 6éver 146,000,000 for the loaf, What that
rapidly advancing count would have reached if the cheese iemained in
the tropics some time longer, we are left. 4o conjecture. Even the
reduced number of 4800 per gramme gives the very réspectabls count of
10,800,000 for the loaf, And in all this no account is taken of
spores which retain thelr potentiality for evia.

Perhaps a simple test will be useful. Suppose the "Singapore”
cheese had been made by soneone other than the respondeﬁts. gnd
afterwards purchased by a retailgr and exposed in his shop for sale
with 146 million bacteria in 1%, would that be an infringement of
the third claim, for instance, as a "completely sterilised"cheese of
the cheddar gems? Can it be reasonabl§ gsserted that such a cheese
is "permanently keeping" under any trade conditions to which it may
be exposed so far as soncern micro-organisms and gpored - ab intrs?

Yot that is what we are aske %o affirm in respect of the product

in thisg case.

It is plain there was no "complebe sterilisation®, even from a
commercial gtandpoint, at leagt, unléss "Singapore copditions, as
I may conveniently call them to &esiggéﬁg;a‘type,'are to be excluded
svom commerce.  Thus the one proved definite test of loaf cheese
selecbed by the respondents ls adverse t0 them.

a7 e S L S
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I do not consider it any answer that the cheese remains edible,
or that some peisons enjcy a badtéria—infested‘cheeée. The guarantee

of freedom from all bacteria is broken, and in a substantial sense.

The resulis claimed have failed, and with what consequence?

Lord Warrington (then Warrington J.) in Fleur,ozidiéinngo;,V'Hﬁtchigggg
(26 ReP.C. at 629), accepting the statement of the law by Parker,J. in
Alsop's caséRd R.P.C. 733), restated it in his own words thus:i- "If
"the patentee claims certain resulis from his invention, and in fact

"the invention does not produce those resulis, or even if it fails to

"produce any one of those results out of wmsny, then the Crown has been

"deceived and the grant is void." The learned Judge adds:- "But it

"is necessary to distinguish between the resulis im which the patentee

~ "elaims from his invention, and the purpoges to which in his opinion it
"may be applied. If he says thet an invention producing wertain
"definite results may be applied for certain purposes, and it turns
"out that it cannot be applied for those purposes, that does not affect
"the validity of the patent. It is onlj the statement of the result
"which he says is to be obtained’by the use of his invention which
"affects the validity of his‘patent.“

A representation thal a certain result will be produced is fatal
if it is falsified. It matters not if persons of practical éxperience
know the contrary (per;Lord Haldsne in Osram v Pope - 34 R.,P.C. at 390),
As the learned Lord says:- "The question is whether the direction in

"the specification is wrongs and it is wrong if it says that something

"will do which will not do.® The fact that Lord Haldane dissented

from the fimal conclusion does not affect this statement of the law,
Indeed, it is in accord with Lord Parker in the same case at p. 395.
Speaking of a certaln alleged representation that could not ba_madg

good, Lord Parker said:- "I think it clear that if there‘§; in the
"epecification a represenﬁation,fc the{affgét suggested; it is sufficient
"o avoid the patent.” His Lordship weni on to say tharé,was no

express repregentation to that effect, and in the eircﬁmﬁtaﬁces none

could be implied.
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In Hotmeker v Joseph Nathan (36 R.P.C. at 237) Lord Chancellor
Birkenhead said (after quoting Lord Parker):~ "Protection is pur-
"-chased by the promise of results. It does not and ought not to

"survive the proved failurs of the promise to produce the results.”

Here the two results claimed from heating up to approximately
175 degrees F. are “"complete sterilisation® of the éhease'asvtha
immediste result, and "permanent kesping as the consequent result,
the first demoting instant conaition t0 be maintained, and the sedond

a tlne endurance quality. °

The "purpose" is not stated, but is obviously human consumpbion.

I am not sure how far since Hatmaker's case (sup) the "purpose®

qualification in E;pur,Oxiaisingfcase (sup) may not have to be revised.

But that is outside this case. It is sufficient to say that in view
of Lord Warrington's anumeraticn of the law ag to results, agreeing L
with that of Lord Parker, and Lord Birkenhead's pronauncement queted,

assented to by Viscount Cave, Loré Buckmaster and Lord Wrenbury. the

failure as to either result, viz. "complete sterilisation“ and

Tpermanently keeping®, is fatal.

How, as I have sald, this case is altomether distinguishadble from

the dicts in Saccharin case (sup). —Those digha, if in confliet with
Alsop's case (sup), wmzkd or Flour Oxidising case (sup), or Hatmaker's
case {(sup), would be wrong. But they may stand on a~diétinct grbund.
The specification did not use the word "complete” in respect %o
conversion, but that is immaterial. The patent there was for im=
provements in the mamufacture of tclﬂene—sulﬁhé;chlsridé, in gonnection ’
with the ultimate manufaéture of saccharin. The point was the
conversion of toldlene into tal&sné~sulpha~ahloride. The specification
gald that the whole of the toluéné. instead of about half, was
converted into tal&aae—sulph@-chlcride. Abaut 947, but not 100%, of
the tolHene was so converted. As ﬁo Whabher in thssa circumstances
the whole of the tolffene was g0 aanverted, Worth 7. hélé it was,
according to the common understanding of nersons, chemists ‘and

manufacturers to whon it was addressed. They knew when reading the
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specification that the eonversion.af the whole af the tolflene into
chloride did mot mean to eliminate the werking necessity of some loss
of tal&ene, - In the current language of the art, the word "whole™

was so understood, and that is no axceptign.

If one said that the whole of a given guan$ity of wood was
fashioned into a table, or the whole of & pisce of 8ilk was converted
into a costume, the current use ef‘languagé would take into account

the neceygsary wastage.  And in the Saccharin case the curreny usgse of

language was proved bolh as to golentifie and to manufacituring opveration:

But another feature of diﬁ%inc%ion also pregéﬁts itgelf, When

947 of tolHene was converted into chloride, that was so Apmpxisfy

much definite i fixed micmwixgs and unalterablé advantage. The
residue could not be ﬁa&éﬁi@i@né. - To revert to the instance of the
table -=- guppose only 95% of the wood found {tgelf ultimately part of
the table, the remaining 5% heing ordinery washe. The statement would
both in common spsech and in tradesmen's speech be essentially true

that the whole of the wood was made into o table.

But sujpdse the table becémé éffeﬁ%edkwith white ants, and of
these 99% were eradicated,'léaving 1% of procreative elements of
destruction benind, would it be essentially true that the table had
been mzsmstiatty completely sterilised? The first is the Badcharin

case (sup); the latter is the prescht case.

The benefit attained, in the loaf dispatehed to Singapore was
not a2 substantive final pbsitive achievemént, 1like the chloride,
which could at any time bs taken as a starting point for saccharin.
The benefit in the cheese was a'preSeﬁt gomparative freedom from
contamination which was not sbsolute and firal, It was negative,
bécause,it'meant the disappesrance of noxious bacteria, It resembled
trentmerit for rables, tebanus or cancer. . Any ﬁercentage short of
“eompleﬁe sterilisation® leaves the dréaded danger possible or
prebable. and. for that the Saccharin case {gup). abviausly offers no
hodivtih 4 aﬁa&ogy. Ho suwrgeon, chemig% or baeterialcgist would

venture to gay that in any of those sterilisation cases the process

(SRR e b o 7 i S 30503 s bt
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was "complete”.  Ag to the presént case, Mr, Young's evidence quoted

with vefersnce to ordinary foods is sufficient,

One further matter remains to be considered., The patentee has,
in order %o cast his net as widely as possible, claimsd the whole
process as one combined process everntuating in the finished articls -
a "permemently keeping" cheese, ineiééntally; he has claimsd & new
integer, namely, a completely sterilised cheddar cheese. But wo
other integer is éeparately'claiﬁéd. Wot only is the "complete
“stérilisation” 8 ﬁecéssary éﬁép; but alse the maintenanca‘oflit iz

a necessary step to the pemsnent keeping of Xwkwes the cheese.

Now, assuming the evidence is correct that in hermetically sealed
conbainers the cheese i§ permanently keeping, because it outlives
the containers, 1% is cléar that}ﬁhat év16Eﬁce'gaes“no further., Ve
have to assume even in that case that the containers are “sui%able“
that is, to give effect to the basia idﬁa of permgnantly keeping by
maintaining the sterilisatioﬂ a8 long as a pergon wishes to keep the
article for the purpose of ultimate cansumption. T A cantaingr %0
flimsy that it would not last more than a day or alwédk or‘a month
would not he.a “s&itable~¢entaiﬁeﬁ“ to cemﬁly.éith the éembinatian
précese, which contempiaﬁes such "permanent keeping®.

o ,

And so, in view of Hr, Young's evidence that even with perfect
séaling or packing in %infoil, mites are likely 1o nibble through or
push up the folds and bring in bacteria, and in 6 months make the
cheess disagreeable and decomposed, 1t cannot in my opinion be said

that tinfoil is a guilable container for permanently keeping®,

This view is supported by the respondent cempany'é giroular of
March 1928 and its accompanying 1ettér, which ghew how risky is
tinfoil where “permanently keaping“ is requirad, and is alse supported
by the Company's pracﬁice af distiﬁguishing the Hin f@il cheesa as

"pasteurised”.

Strictly speaking, as this is not an action for passing off,
but for infringement of o monopoly, and the public generally have to
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- to be eonsidereds; I think the respondents have failed on this issue

algo,.

Summarising my conclugions, I am of opinion that:~

(1) the patent is invalid, Bécause the representation or promise
of complebe sterilisation at about 175 degrees F. is not true,

(2) If the representation or promise is true in any sense other
then its primary sense, 1% is unnecessarily aﬁbigueus, there being
nothing in. the gsubject-matier or in the terminoelogy availeble to
prevent the necessary preci$ien.vV

(3) If the patent repregents or claims cheese to be "permanently
"keeping”® thnt %% not mads and maintained sterile, it is untrue.

(4) TF "oomplete sterilisation” of cheddar cheese is attainable at
temperatures lower than approximately 175 degrees, and partidularly at
150 degreées or lower, the patentee has failed in his duty to disclose
ggzﬁfaat, and his patent ig void.

(5) "Complete sterilisation™ is not attainable, even substantially,
at 150 degrees.

(6) The combination process has not been infringed, because two
material steps have not been adopted, namely, {(a) complete sterilisation,
(b) suitable containers for maintaining complete sterilisation have not

besn used.




e Anuity Fe




]
ford
R
fites
e
Saf
£

During the argument in this case I was struck by the unmeritor-
lous chavacter of the defendant's conduvet and by the difficulty whieh
the respondent experiencad in presenting any argunent which weuld
accomodate idself Lo the sxigeneiesz of the specification. §§§§?§§§§
tely for ths respondent the case tumms upen the %§%§iﬁg and effect of
the gpecificaticn and the appellsnt's condust has bul & thesretiecal
relevaney and that only te the question of infringement. The inter
pretation vhich Heuchman J. adopted in his very careful and elaborate

upen '
judgment appeared to me mufconsideration %o be untenmable in two vital

points. In giving & secondary or qualified meaning to the words
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ication iz relation %o baslerislopienl facls establiched By ths evide

ence leavs me guite unable to adopt this asauwmption. EBvery line of
the specification evidenves the ignovance of the patentes o his

dr sftaman, oz to the amsunt of heat regulred completlely to destvoy

@@%zé%; matiar, I eamnot doubt that the pabtenftee meant what he

arature of '3‘.?{%% maintained for o

said whea he anncunced that a -

poriod of 10 or 15 méoules i¢ smple Yo ensure thorvough sterilizaition,

It wae becsuse of this belief that he made complele or therough
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sbarilizstion the objeet of his proceas. Bogondly when Henchnman

L et e e e Lo el B s men s ensn s Gar Trapanemd g
intarprets "pe¥uanontly kseplng®

cheess of keespng for sush du

appears Lo me to have limited pemanense in a mamner which the

5

which the congumer would esrial

patentee 4id ﬁé‘% contenplate and ¢
ly disaporove. The tvuth is the properiy of "keeping pe manently®
a8 ascribed by the specification %o the chasse refers to the durati

of life which ms = complete freedon from bacherial matier

gives. VUpon the coenstruciion of the specificatlon which I feel

sdopt it appears to me that the basi

sonsbrained by its lap

2,

of the lnvention is the complets &

dminaticn of mioro-o

which would belong %o

degtruction

nd the freedom from internal
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chesss containgsy 0o baoteriagl matiter encaged in stedilised coniaine

st B, &% LF % G g St A s o @ ; 28 ctpomann He B 2 4 P %, .
&€ pon. Whe Tadve thsve is no esoaps Ivom the poesition that
&Y B e 3 o PP W - s a1 D A b T | B W ey B
the invenition produce this resuli. +% may be trus thalt

& kS * 3 2 2 % 51 : 5 s P & 5 3
in Semperate ¢limales and with chedday chesse nanufactursd according

to erdinavyy practice contalning the usual salts and having the aopnmo
@ =

dagree of soidity a high degree of keeping resBlis from the use of

R

the process, Put in spite of the evidenss bhek %&@fg%gyaﬁéaﬁ%k
tradel with the Tasgt and of the respondent s experimenial consigne

mont of a package

to Singapore and back the expert and other evidenc
2R2einly shows that in tropical elimatss the processed cheese has o

1ife which cannot be described as “permansntly keeping 7. Horeover
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rinished in

2
,. . £
L S B BBy watess U 1 T . 5 &
chesge silmitted %e the presess ite 1ile woud or might be comparative
%, 2 . A & ol s %
iy shovt even in temperats elimmieg. It commel, thersfore, be said

that the failurs of the prasess o fulfil the promise of
gpecifieation is only & 1ibtile ocwe. Bub even if it could, it does
noet appeayr o we that the ?&i&ﬁ? low parmibes & departure from YepTé-
gentatiofis or a deseriftion of tHe invention in so basel o matter

te be trested a3 immaterisnl, 1 have not felt it necessary Lo condes

gend to & detalled exposition of the evidenss o justify the consiue

st i based bessusge it i so fully

sion of fact upen vwhich sy J3
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specilfication leaves no room feor doubi that fthe ilavention

which 1t describes is

for the comyletr destruction by

21l bacterizl

&

9
o
piv
o
o
iy

in cheddar checge, so that i{ will

become Y permanently kesping ¥ . it is entitled ¥ Irocess of

% gterilizing cheese znd an improved product produced by such

33

® orocess U, The suecification cvpens with the statement that

%

the invention relates to an improved yprocess of sterilizing cheese

to make it rermanently keeping . In the description of the process,
the patentee says the cheege musi be raised in temperature te such
degres as to effect

complete sterilization, In referring to the



difvicultiss which the iz to overcome, he says that it has
begn impossible to treal cheddar choese to a high sterilizing
temperature without spoiling it,and & conmplelely sterilized and
permanently kceping cheese of thal genus has not been produced

before his discovery. In offering an explanation of the fact
that soft cheeses such as Camembert Limburger and Brie ¥ havs been

" made permancntly keepling by sterilizing with heat and sealing

" hermetically under siterilized conditions " ,the patentee szys
that in the curing vrocess, all the bacteris which can only be killed

by & heat ¢ a comparftively high degree have been killed off while

the remaining bacteria are 21l such zs may be killed at a
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bacteria regulre z relatively hish tempersture to kill them, it

fellows that the high temperature for sterilizing is imperative,

The deseription of the patentece's discovery concluded with
the statement that the cheese is 1o e mainisined at the necessary
temperature 7 amply long enough te insure thorough sterilization 7,

and iz feollowsd by the information that a temperature of ?5Q ®

maintained for o reriod of ten or fifteen minutes is ample io
insure thorouzgh sterllization . In the course of stating a
* preferred way " which may be adopted in carrying oul the prvcess,

the patentee directs that the chesse be held at a temperature of
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baeteria ( a psried which he fixes at fiftesn minutes and then
& 5 2 . e & 2 2y o2 2 s % ]
2l in containers after complets sterilization is amsursd 7,

Gf the five claims, the first defines the process in terms which

require a temperature of " such degres ass to effect complets

* sterilization " ,the second specifies the tempesryaturs of approximatiely

. ) : ,
I75° F, but divects that the cheese be put in contriners ¥ while

sterile ", and the thiréd, fourth and £ifth elsims define the product
as a ® completely sterilized * chesse, cor packet of chesse. In fao

of &ll this it appesrs impossible to understand the patentec as
contemplating snything less than the destruection of all micro-

organismes contained in the chesae, The fact that a



temperaturse of I757 F. will not destvoy all such orpeiisms can
scarcely be made a ground for modifving
explicit language. To suprose that the patentes was aware that
spores and some bacteria would survive this temuerature and then to
§eaé hisg specification as referré;g only %o sueh ¥ sterilizagbion
as that temperature would in fast give, and such permanent keeping
a8 would in fact result, a.pears to substitute an artificial
presumption, and an unnatural explanation of terms, for the less
genercus, but guite evident, conclusion that he was ignorant of
bactericidal temusratures,

The expression " permanently keeping Y cannot be given a

very precise connotation. * Cermanent Y does not mean perpetual
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that destructlion

from bacterial agents contained in the

offpermanence®

cheese itself, The degree

is that vhich resulis from the gomplete ahsence

from the cheese of the agent which Tormerly made 1% a perishable

commodity.

The gsuecification cannot be intervreted as if the

expression " permanently keeping * were to be construed and applied

without regard to the description of the process, agfﬁghe statementa

that the cheese iz to be completely sterilized.

Any attempt to

restrict its meaning or application by reference to the course of

tfrade in cheese or to commercial purposes must fail,



no longer perishable ex gus naturs.

The evidence accepted by the Learned E&ag@ from whiom this
appeal comes, shows that although the cheese is net completely freed
from micro-organisms by a temperature of less than %56@ Fo , the
spores, and the bacteria which survived the ;?5QF¢ would not develeop
under ordinary conditions, The acidity of the cheese, the presence

of salts, and the extraction of lactose all militate sgainst

bacterial develepment, and in ordinary climatic egnéitians gheese

treated at 175@ ¥, will keeyp in proper containers for a long time,
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But a larze ovortion of stralis i subleet to long pericds of

ture, ‘he svidence of the olaintiffi's srineival

witagss upon ihe subject of temperature was that cheese treated by
th zrocess would keep without cold storage witho.e . deterioration
from internal sypoiling agents for twelve months, and perhave more
but not absclutely irrespeviive of temuerature. "Il we got a
very prolonged period of %8§ or E%&s F. it would uvlitimately

" spoil, but it would taske = period of several months. I am

* speaking there of spoilsge due to internal spoiling agents.?

tuestion. Due te inherent vice %
Answey Yoy

Guestion Byen 2% ggé P, it would last seversl months ¢
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gnence of keeping which

%

is suffTicent for 21l practical purposes ¥ the effect, or probable
effect of tropical climates upon cheese ftresated, according to the
specification, at a temperature of §?§G?- was not closely discussed,
Some evidence was glven that the plainliff Company successfully

conducted & trade with the East ¢ and as an experiment made for the
purposes of this case & package of trented cheese was sent io
Singapore and back, The experiment appesred +to show

that s development of the spores {ock place which ceased as



now it would have urogressed had the cheese

0
3
e
[
"‘wﬁ
{h
e
g
i
o
[
o

w
o
ot
c-«&»
N

remained at Singsvore is not clear,

The result may be summed up thus := Cheese treated at a
temperature of E?%Q P, is not completely stexrilized as stated in the
speecification, bul,because of groperties in the cheese to which the
specification doses not refer,the miero-organisme which remain will
not develop in o temperate climate, and the cheese will accordingly
kesy for a very gsnsiderable length of time : in tropical climates

however the micro-organisms underge some development, and if a high

temperature is maintaineégfﬁhe cheese will keep only for a peried



The fact that z patentee nmisconcelives and misstates the

e

theory of his invention does not invalidate his patent. The theory

may be wrong but i€ his process is right the patent may be supported
notwithstanding his Taulily theory. See per Buckley J. in Atkins
v  Castner fellner 2lkali Co I8 R.P.C, 281 at p.294,

Accordingly in Z Hleotriec Lamp ¥fg Co v EHarples 2?
R.P.C. 737 when it aspeared that the patentee's gtatement that the
use of yhs&gh&m,ybegﬁéramiée ete removed aven the last traces of

~

carbon in the Tilsment of lamps wes chemically incorrect, the patent
%Z;fﬁﬁﬁggétea because whalever carbon remained ceased to be injurious

and had none of the consequences which otherwise followed from the
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vrasence of carbon. In such o case the result sohiseved by the
is
£ * H Y e b . %, " o .
process In exzctly ithat vromised by the patentes, “ast is

egrroneous is his account of ithe chemiecal changes produced by the

process by resson of which the result is ebiained, In this cass

the process ltself is complete sterilization by heat made

by continuous agitation. The commereisl result of such &

process ls a cheege which can in no elimatic conditions be gffected

by micro-organisms save those communicated ab extra. The

* permansnt keeping ¥ of such cheese is of a different order to that

which depends upon the presence of constituenis in cheese which

crevent er retard development and upon the absence of high climatic
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than uwsual remained, alihough lessz salt had Dbeen used in the

thy it ie thet salt, acidity and absence of lactose do notgive
a greater freedom from bacterisl detericration te cheese which has not
been submitted to the process nowhere clearly appeasrs, but %@e%éﬁiag
fully the evidence that these properties are efficacious in the case
of cheese which hag been hested e §?§§ 7. sccording Lo the process,the

fact remains that the keeping cualiiies of such & cheese do not depend
or

wvholly upen the applicatien of the invention, but upon charvacteristice glven ta/



sction of the very micro-organisms which the invention professes
entirely to destroy,

Moreover alihough wiitnesses,upon whom the Judge relied,used
language which attributed to the cheese a duration of 1ife as
useful for praciical purposes as that of & completely steriliged
eemmedity, the reference to %wel?e months, snd even morve in the
evidence guoted in thie judgment suggests, 1o say ithe least, & vexry
modified permsnence,

The specification dees not fix on §7§@?. absolutely az the
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maker who uses it teo select g steriliszing temperature in the exercise of
an independent bacterizlogical knewledgs, Upon this view the second
claim %%@ﬁ% might be dlrectly affected by the errer, Great
difficulty however would then avise Decause of the ipsufficency
of the specification in describing & workable process by whieh

sterilization eould be effected, a@?@@?%@ ¥r AR. Y. Brewn,
8 witness called for the defendent, says that if the temperature was
raised fo ngﬁﬁ. you would no lenger have cheese at all, and it appears

that o temperature of 2%07F. is required %o secure complete

sterilization, The result however of adopting such an



PO U P R FoR R oy A 2 el A e &% R S LY B
interpretation of the syesification would be that ithe dsfendant has

2 5 By & s 4% PR 2 1 2 e 1., . P N T ) 1 2R
not infringed the valild olalims in the patent bscause he did noit usse
5 Y = . n ) & . o £ e e, P T
g sterilizing For sowmestime ths view secemed plausibls

that,when all the verbiage of the specification is cleared awak, it
describes noe more than o praectical and very useful method of
subjecting cheddar cheese to high temperatures, and that the erron-
ecus statement that i?§§?Q was enough to destroy all the bacteris,
while serving to explain the manney in which the pateniee has
expressed himself did not vitiate the grant because it did not,in
substance,describe an essential part of the process claimed or of

the result promised,snd :id not constitute & material representation,



assumption that E?pﬁ§e wag enough for his purpose, and he made this
assunption the bessis of the invention for which he claimed,
Accordingly his vatent must fail,

The appreal should be allowed with costs, and judgment

entered for the defendant in the asction





