FRANKLIN DAM: THEN AND NOW

The Hon Justice Robert Beech-Jones®

You will have seen that the title of the speech is "Franklin Dam: Then and Now" and
from the brochure you will have realised that it is about the dispute that culminated in
the High Court of Australia's decision in July 1983 in The Commonwealth v Tasmania.t
Now that case is known as "The Tasmanian Dam Case", which | find puzzling because
on my count there are around 30 hydroelectric dams in Tasmania, so this was certainly

not "The Tasmanian Dam". But | will stop quibbling and get on with it.

So why am | talking about this? Well partly because growing up in the Northwest and
the West Coast | lived through the events leading up to the case, but also because
having spent my whole life in litigation | know that for every winner in a case there is
a loser and the losers are usually forgotten. | think that we can gain some insight into
why Tasmania and Australia are what they are now because of what happened then.
While it is often true that "[tlhe past is a foreign country: they do things differently
there",> sometimes they did not do things differently; in fact we do things the same

because of what they did.
Farm to factory
At the outset, | will mention two things about Tasmania from the 1930s until the 1970s.

The first is that the Australian Labor Party was completely dominant at the State level.
Labor was continuously in power from 1934 to 1969.2 This supremacy manifested in
dominant personalities. With a short exception,* between 1939 and 1969, Tasmania

had just two Premiers: Robert Cosgrove and then Eric Reece.

Justice of the High Court of Australia. This is a revised version of the speech given at the 2025
Litigation Convention, organised by the Law Society of Tasmania, on 8 November 2025 in
St Helens, Tasmania.

1 (1983) 158 CLR 1.

2 Hartley, The Go-Between (1953) at 7.

3 "Premiers of Tasmania", Parliament of Tasmania (Web Page) <https://www.parliament.tas.gov.au
/resources/about-parliament/premiers_table>.

4 William Booker was Premier from 18 December 1947 to 24 February 1948, whilst Robert
Cosgrove faced bribery and corruption charges, of which he was acquitted: "Robert Cosgrove”,
The Companion to Tasmanian History (Web Page) <https://www.utas.edu.au/library/companion__
to_tasmanian_history/C/Robert%20Cosgrove.htm>; "Premiers of Tasmania", Parliament of
Tasmania (Web Page) <https://www.parliament.tas.gov.au/resources/about-parliament/premiers

table>.

-



The second is the pursuit by the State government of the day of a policy of
transforming the Tasmanian economy and workforce from agrarian and also reliant
upon fishing to include industry. In the late 1930s the value of production from primary
industry was approximately 60% higher than secondary industry.> By the late 1950s
the value of secondary industry exceeded that of primary industry.® The possibility of

tourism and hospitality as large-scale employers was a long way off.

Central to this development was making available cheap and plentiful power,
specifically hydroelectric power, and central to developing hydroelectric power was the
Hydro Electric Commission ("the HEC") known to one and all in my day as simply the
"Hydro".

The HEC was no ordinary statutory corporation. The legislation establishing the HEC
made the HEC subject only to limited control from Ministers and the Tasmanian
Parliament.” In Launceston Corporation v Hydro-Electric Commission the High Court
concluded that the HEC was "independent", "its own master" and separate from the
Crown.8 A statutory corporation having those features might not be unusual now, but
it was then. Until the 1970s that did not matter because there was a strong meeting of
minds between the HEC and the government, and a broad alignment between the
HEC's aspirations to build dams, and government policies and personalities. However,

that would change.

In May 1969, the first Liberal government since 1934 was elected. Conserving the
State's natural heritage was an important part of that government's policy platform.
They introduced the first comprehensive legislation dealing with land use and heritage
preservation.® Even so, this government continued the previous government's support
for the HEC, including the proposal to dam parts of the Huon and Serpentine Rivers,

which would flood Lake Pedder. Coincidentally, Lake Pedder was named after John

5 $16.3 million compared to $10.8 million before: Lowe, The Price of Power: The Politics Behind
The Tasmanian Dams Case (1984) at 14.
6 $91.9 million compared to $87.4 million, respectively: Lowe (n 5) at 14.

7 Australian Bureau of Statistics, Tasmanian Yearbook, No 1 — 1967 (Catalogue No 1301.6,
January 1967) at 327. Further, the Commissioner and Associate Commissioners of the HEC were
not part of the "Public Service of Tasmania" as defined in s 5(1) of the Public Service Act
1923 (Tas): Hydro-Electric Commission Act 1929 (Tas), ss 3, 9; Hydro-Electric Commission Act
1944 (Tas), ss 3(1), 5(5).

8 (1959) 100 CLR 654 at 661, quoting Tamlin v Hannaford (1950) 1 KB 18 at 24.

9 See National Parks and Wildlife Act 1970 (Tas); Lowe (n 5) at 40.
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Pedder, the first Chief Justice of Tasmania. | am very keen to visit Lake Blow and Lake

Shanahan.

The proposal to flood Lake Pedder was the catalyst that propelled conservation groups
into political action. The Lake Pedder Action Committee lobbied and campaigned far
and wide. They were unsuccessful in stopping the flooding, but they were fast learners.
They ultimately morphed into the Tasmanian Wilderness Society. At the State election
in 1972, which saw Labor and Premier Reece return to power,° the world's first
conservation or "green" party, the United Tasmania Group, stood candidates for
election. None of those candidates were successful but the United Tasmania Group
attracted many supporters, including a young Doctor just arrived from the mainland,

Bob Brown.11

Even though the environment was not yet biting at a State level it was finding a better
reception federally. The Whitlam government had an extensive environmental agenda.
The Fraser government, installed into power in controversial circumstances 50 years
ago as of 11 November 2025, campaigned on a policy of establishing a national park

of world significance in the Southwest of Tasmania.'?
A government destroys itself

In July 1977, the HEC presented the State's Minister for Energy, Doug Lowe, with a
proposal for the next phase of energy development that involved the flooding of the
Gordon River below its junction with the Franklin River. According to Lowe the tenor
of the communication was that acceptance of the proposal was a sure thing.2? It was
not. By December, Lowe was Premier and the government was listening to a broader
array of voices and interests. In July 1979, Lowe's government was re-elected with 20
out of 35 seats.!* Only a Tasmanian would understand that, under the Hare-Clark

system, that was a landslide.

10 Eric Reece: "Premiers of Tasmania", Parliament of Tasmania (Web Page)
<https://www.parliament.tas.gov.au/resources/about-parliament/premiers_table>.

1n "Bob Brown", The Companion to Tasmanian History (Web Page) <https://www.utas.edu.au/
library/companion_to_tasmanian_history/B/Bob%20Brown.htm>.

12 Lowe (n 5) at 63.
13 Lowe (n 5) at 89.

14 "Past Election Results", ABC News (Web Page) <https://www.abc.net.au/news/elections/tas/
2018/guide/past-elections>.
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The sweet smell of electoral victory did not linger. Battlelines were forming. The HEC
doubled down on its proposal to dam the Franklin.'> A Hydro Employees Action Team
was formed to fight for the proposal. In June 1980, the Tasmanian Wilderness Society

had its first rally with 6000 people gathering in Hobart.1®

A month later Dr Brown was invited to address the State Cabinet. A few days later, on
11 July 1980, Lowe's Cabinet made a fatal decision. They decided not to proceed with
the Franklin Dam but to save the Franklin River and instead pursue a proposal to build
an alternative hydroelectric power generator by damming the Gordon River above its
junction with the Olga River. That scheme would have cost less, produced less power,

had a longer construction time and arguably resulted in more construction jobs.’

The HEC hierarchy was clearly angry. Nothing more highlights the HEC's curious
constitutional status than a statement it released three days later pointing out what it
considered were the shortcomings in the government's proposal and bluntly stating
that the "decision reached by the Government was not one which in any circumstances
could have been made by the Commission".*® In his book, Lowe complains about the
HEC providing material to a Legislative Council Select Committee to thwart the
government.? If that was the strategy, it worked. The government used its numbers to
pass legislation through the House of Assembly to approve and build the Gordon
above Olga scheme. However, after the Select Committee's report was tabled, a
majority of the Legislative Council expressed an intention to amend the legislation to
substitute building the Franklin Dam for the Gordon above Olga Dam.?° So just before
Christmas 1980, for the first time in many years, Tasmania entered a legislative and

constitutional deadlock. (Lucky these things do not happen these days.)

If there was a Christmas truce it did not last long. Instead, as 1981 stretched on the
government became trapped between strong pro-Dam feeling, including from its own

supporters such as former Premier Reece, and an environmental movement that

15 Lowe (n 5) at 104.

16 Strickland, "Thousands rally against HEC plans", Tribune (Sydney, 11 June 1980) at 3.
1 Lowe (n 5) at 119-120.

18 Lowe (n 5) at 127.

19 The Legislative Council Select Committee on Future Power Development on the effect of the
decision "not to use the hydro potential of the Franklin river": Lowe (n 5) at 129.

20 Lowe (n 5) at 139-141.
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wanted no dams. For Premier Lowe, things came to a head in November 1981 when

his colleagues dumped him.

| will spare you the machinations of how that happened but, before he left office, Lowe

put in play two processes that are important to our story.

First, on 22 September 1981, he wrote to Prime Minister Fraser, requesting the
inclusion of the Western Tasmania Wilderness National Parks for nomination to be
listed in the World Heritage list.?X The Commonwealth obliged and lodged the
nomination with the United Nations Educational, Scientific and Cultural Organization
("UNESCQ").?2

Second, before his axing, Premier Lowe put in place a proposal for a Statewide
referendum on what course to take.?® The referendum was held in December 1981.
The referendum proposal was not a good example of "expectations management".
The ballot paper only provided the electorate with a choice between the Franklin Dam

and the Gordon above Olga Dam?*. There was no option to vote "no dams".

In the referendum campaign and with Lowe gone, the government barely argued for
the Gordon above Olga scheme. The result of the referendum is a mathematical
illustration par excellence of what happens when the middle ground collapses: 47% of
the electorate voted for the Franklin Dam to proceed and only 8% voted for the Gordon
above Olga. What about the rest of the vote, you say? Well, there was what must be
a world record informal vote of 45% with just over 32% counted as having written "no

dams" on the ballot paper.?®

When Parliament returned in March 1982, the embattled government announced that
it was reversing its position and would dam the Franklin River. It was all too late. A
no-confidence motion passed with support from Lowe and two other crossbenchers.

(A no confidence motion passing in Tasmania; who would have thought?) At the

21 Exhibited in World Heritage (Western Tasmania Wilderness) Regulations 1983 (Cth), Sch 2.
22 Lowe (n 5) at 165.
23 Gordon River Hydro-Electric Power Development (Referendum) Act 1981 (Tas).

24 Gordon River Hydro-Electric Power Development (Referendum) Act, Sch 1.
25 Lowe (n 5) at 164.
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election, two months later the government was thumped with a swing against it of over
17%.26

The immovable Premier and the irresistible protest

The Liberal government that came to power in May 1982 was very different to the
government that passed conservation legislation around a decade previously. My
imperfect recollection of seeing the new Premier, Robin Gray, on television in 1982
was that he was someone who had no doubt what course he would take and he took
it. In his memoir Gray describes building the Franklin Dam as "an unbreakable election
commitment".?” By June 1982, legislation to build the Franklin Dam had received
Royal Assent.?® Within months, preparatory work and clearing of the Dam site had

commenced.?®

The anti-dam movement moved to a two-pronged strategy, and it did not involve State
politics. This was to be its blueprint for its medium-term future. The first prong was to
ramp up campaigning on the mainland, handing out their distinctive green "no dams"
stickers everywhere and encouraging voters at by elections to write "no dams" on

ballot papers.3°

Both major parties heard the message. In January 1983, Prime Minister Fraser toured
the Southwest Wilderness and formally offered Premier Gray $500 million to defer
building the Franklin Dam and instead to build a thermal power station. $500 million is
worth approximately $2 billion in today's terms. Anyway, Premier Gray refused.3! In his

book Gray refers to the offer as a "joke" dismissing Fraser as having offered

26 Labor garnered 54.3% of the first preference vote in the 1979 State election, but garnered only
36.9% of the first preference vote in the 1982 State election: "Past Election Results", ABC News
(Web Page) <https://www.abc.net.au/news/elections/tas/2018/guide/past-elections>.

2 Gray, Proud to be a Tasmanian: Robin Gray & The Liberal Led Recovery (2020) at 55.

28 Gordon River Hydro-Electric Power Development Act 1982 (Tas).

29 Lowe (n 5) at 171.

30 The "No Dams" campaign spread beyond Tasmania. For example, in the March 1982 by-election
for the federal seat of Lowe in Sydney, "up to 10 percent of voters wrote 'No Dams' on top of their
ballot papers, following a minimal, short campaign by opponents of Tasmanian dam proposals":
"No Dams", Tribune (Sydney, 17 March 1982) at 2. Similarly, 41% of voters wrote "No Dams" on
their ballot papers in the Australian Capital Territory's House of Assembly election in June 1982,
and, in the by-election for the federal seat of Flinders, 40% of voters did the same: Thomson, "A
Torrent of Words: A Bibliography and Chronology on the Franklin Dam Case" (1984) 15(2)
Federal Law Review 145 at 148-149.

sl Lowe (n 5) at 174.



"Tasmanians coal instead of hydro".*?The federal Labor Party went further than
Prime Minister Fraser. It resolved to take a policy of preventing the building of the

Franklin Dam to the next federal election.33

The second prong of the anti-dam movement's strategy was that, like a duck or canoe
to water, they took to protest. In December 1982, they commenced a blockade of the
dam site at Warner's Landing on the Franklin River. From that time, thousands
attended and over 1200 people were arrested,®* including at least one international

personality.3®

The story of the blockade is a saga in its own right. | just note that Dr Brown was one
of the first arrested. Just before Christmas in 1982 he wrote to his parents in Coffs
Harbour from Risdon Gaol.¢ He said the food was good and the staff were "very good
and fair".3” He described how he and the policeman who arrested him had chatted
about bushwalking and he had not seen any tempers raised.*® That story does credit

to all involved.

| think that, like other protesters, Dr Brown was in custody on charges of trespassing
because they would not accept bail conditions precluding them returning to the
blockade. Dr Brown was eventually released on 4 January when he signed a bail
undertaking.®® The following day he was declared the winner of a seat in State
Parliament on a recount of casual vacancy.*® It was the start of what for him would

prove to be a very good year.

82 Gray (n 27) at 78.

33 "Outline of Australian government's strategy to stop the Franklin Dam", National Archives of
Australia (Web Page) <https://www.naa.gov.au/students-and-teachers/student-research-
portal/learning-resource-themes/environment-and-nature/conservation/outline-australian-gover
nments-strategy-stop-franklin-dam#:~:text=1n%201983%2C%20the%20Australian%20Labor%
20Party%20(ALP),by%20the%20United%20Nations%20the%20previous%20year>.

34 Hannam, "Four decades on, has the Franklin River and those who fought to save it been
forgotten?", The Guardian (online, 2 April 2023) <https://www.theguardian.com/australia-
news/2023/ apr/03/franklin-river-dam-protest-blockade-four-decades-on-tasmania>.

35 For example, David Bellamy, Bob Brown, Claudio Alcorso, Christine Milne: Darby, "The Franklin
— still flowing free", The Age (14 December 1992) at 11; Jarvie, "Bellamy remembered for
Franklin", The Advocate (13 December 2019) at 6.

36 Brown, Optimism: Reflections on a Life of Action (2014) at 55.

87 Brown (n 36) at 55.

38 Brown (n 36) at 55.

39 Gray (n 27) at 66.

40 Gray (n 27) at 66.



While the police were keeping things calm on the Franklin, | can give evidence from
the bar table and tell you that elsewhere on the West Coast, things were tense. Of all
the places | think Tullah, just north of Rosebery, was one of the most stressed. Around
200 people live in Tullah now. However in those days over 2500 people lived in Tullah*!
as it housed the workers constructing the nearby Pieman hydro scheme and their
families. That work could not go on forever. They were the obvious workforce to

continue on down south to build the Franklin Dam. They were deeply worried.
Showdown in courtroom number 1
By early 1983 it was time for another election but this time of a federal variety.

On 5 March 1983, Bob Hawke led the Labor Party to a resounding victory, winning all
over the country but not Tasmania where every federal seat swung to the Liberal
Party.4?

Things moved quickly from there. In December 1982 UNESCO's World Heritage
Committee had placed the Southwest National Park on the World Heritage List.*® The
legal significance of that step was that, since 1972, Australia has been a signatory to
the Convention Concerning the Protection of the World Cultural and Natural Heritage
("the Convention"),** and the Convention (arguably) imposed a duty on States parties

to preserve heritage areas within their territory, including listed sites.*®

Weeks after the election, on 30 March 1983, the Governor-General promulgated
regulations under the National Parks and Wildlife Conservation Act 1975 (Cth),

41 "Tullah: 2021 Census All persons QuickStats", Australian Bureau of Statistics (Web Page)
<https://www.abs.gov.au/census/find-census-data/quickstats/2021/SAL60695>; Bennett, "The
town that wouldn't die": optimism and old battles over mining at Tullah", The Canberra Times
(online, 29 August 2020) <https://www.canberratimes.com.au/story/6901034/the-town-that-
wouldnt-die/>.

42 Parliamentary Handbook, "Federal Election 1983: Divisional Results: TAS" (Web Page)
<https://handbook.aph.gov.au/voting/elections/1983/234/division?tab=TAS&sort=Name&desc=f
alse>; cf Parliamentary Handbook, "Federal Election 1980: Divisional Results: TAS" (Web Page)
<https://handbook.aph.gov.au/voting/elections/1980/233/division?tab=TAS&sort=Name&desc=f
alse>.

43 The Commonwealth v Tasmania (The Tasmanian Dam Case) (1983) 158 CLR 1 at 61-62. See
also World Heritage (Western Tasmania Wilderness) Regulations, Sch 2.

44 Opened for signature 23 November 1972, 1037 UNTS 151.

45 See Tasmanian Dam Case (1983) 158 CLR 1 at 132-136, 177, 226, 261; cf at 90-92, 188-189.
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purporting to give effect to the Convention. If those regulations were valid they would

prevent the construction of the Dam.6

The Commonwealth commenced proceedings in the High Court, seeking to injunct
Tasmania and the HEC from building the Dam.*” Tasmania and the HEC
counter-claimed against the Commonwealth seeking declarations that the regulations
were constitutionally invalid.*® To bolster the Commonwealth's position, the federal
Parliament passed the World Heritage Properties Conservation Act 1983 (Cth) ("the
World Heritage Act"), protecting the Dam site. It received royal assent on 22 May
19834 just nine days prior to the start of hearings in the High Court on 31 May 1983.

Tasmania challenged that Act's validity as well.

For that hearing in courtroom number 1 in Canberra, everyone piled in,® and a big
array of heavy hitting Counsel turned out.>* Of those counsel, 11 became judges,>?
including two High Court judges®? and four Chief Justices,> including a Chief Justice
of Tasmania.>® Of those barristers who did not become judges, one was the longest
serving Solicitor-General of the Commonwealth,¢ two others were the Counsel who

later won Mabo v Queensland [No 2],°" another was our greatest constitutional law

46 World Heritage (Western Tasmania Wilderness) Regulations.

a7 Tasmanian Dam Case (1983) 158 CLR 1 at 11.

48 Tasmanian Dam Case (1983) 158 CLR 1 at 11.

49 Tasmanian Dam Case (1983) 158 CLR 1 at 63.

50 There were six parties (the Attorney-General of the Commonwealth, the Attorney-General for the
State of Tasmania, the Commonwealth, the Hydro-Electric Commission, Robin Gray and
Tasmania) to the various proceedings, three interveners (Queensland, Attorney-General for the
State of New South Wales, Attorney-General for the State of Victoria), two attempted interveners
(Heather Sculthorpe and the Tasmanian Aboriginal Legal Centre Inc), and one amicus curiae (the
Tasmanian Wilderness Society).

51 As for senior counsel, in order of seniority: Sir Maurice Byers QC, R J Ellicott QC, A M
Gleeson QC, J D Merralls QC, D F Jackson QC, A R CastanQC, M E J Black QC, M G
Gaudron QC and P R Cranswick QC; as for junior counsel (at the time), alphabetically by last
name: F M Douglas, D J Habersberger, AP Hemming, S C Kenny, B A Keon-Cohen, P G Nash,
T F Robertson, J J Spigelman, P G Underwood, S Walmsley, M J White and L R Zines.

52 Alphabetically: Black, Ellicott, Gaudron, Gleeson, Habersberger, Jackson, Kenny, Spigelman,
Underwood, Wamsley and White.

53 Alphabetically: Gaudron and Gleeson.

54 Alphabetically: Black, Gleeson, Spigelman and Underwood.

55 Underwood CJ.

56 Sir Maurice Byers.

57 AR Castan QC and B A Keon-Cohen.



academic,%® another was the editor of the Commonwealth Law Reports for 47 years®®

and another become the Tasmanian Director of Public Prosecutions.®°

The hearing went for nine days. | will just mention two things about that hearing. They

both concern photos.

The first is that Senior Counsel for the Tasmanian Wilderness Society told the Court
he wanted to tender photographs of the area of the Dam site to explain the significance
of the site. Chief Justice Gibbs said he was concerned that receipt of the photos of
evidence could only "inflame our minds with irrelevancies".5* Counsel responded:
"they are certainly not that sort of photograph".6? Counsel's risqué humour did not hurt
his career. He was later appointed Chief Justice of the Federal Court of Australia.®®
Apparently he was also instructed to tell the High Court that "the trees are hurting".5*

| could not see any reference to that statement in the transcript.

The other story about photos concerns the Commonwealth's application for an
interlocutory injunction to stop the dam from being constructed. The Commonwealth
thought it needed some evidence of damage to the site where the Dam was being
built. The new Attorney-General of the Commonwealth was an accomplished lawyer
but it is fair to say that his political nous in 1983 may have been a bit lacking. He and
his Department came up with the idea of having the Royal Australian Air Force ("the
RAAF") fly over the site at an altitude above 6000m to take photos. Unfortunately,
there was cloud cover, but the pilot was determined to achieve the mission's objective.

He did multiple passes at a few hundred metres, scaring the hell out of everyone.5®

The revelation of the RAAF conducting so-called "spy flights" in this way did not go

down well. The Attorney-General quipped to the press "whatever else you write about

58 Professor Leslie Zines.

59 JD Merralls QC.

60 P R Cranswick QC.

61 Transcript of Proceedings, The Commonwealth v Tasmania (High Court of Australia, No C6 of
1983, Gibbs CJ, Mason, Murphy, Wilson, Brennan, Deane and Dawson JJ ("Transcript of The
Tasmanian Dam Case"), 10 June 1983) at 737.

62 Transcript of The Tasmanian Dam Case (n 61) (10 June 1983) at 737.

63 The Honourable Michael Black AC QC served as Chief Justice from 1 January 1991-21 March
2010: see Black, "The Tasmanian Dam Case: an advocate's memoir" (2015) 24(1) Griffith Law
Review 22.

64 Black (n 63) at 35.

65 Evans, "The Background Politics of the Tasmanian Dam Case" in Cooper, Roberts and Stellios
(eds), The Tasmanian Dam Case 30 Years On: An Enduring Legacy (2017) at 13-14.
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this, don't call me Biggles". (Biggles was a fictional World War | flying ace.)®® Of course
after that everyone called him Biggles. When asked why he did it, the Attorney-General
told an interviewer that he had the streaker's defence, that "[i]Jt seemed, your worship,

like a good idea at the time".®7 It seems funny now, it was not so funny then.

Anyway the Commonwealth did not pursue its injunction after Chief Justice Gibbs said
that judgment would be delivered during the Court's upcoming sittings in Brisbane.®®
Sure enough, a judgment comprising seven separate sets of reasons and occupying
268 pages of the Commonwealth Law Reports®® was published in Brisbane just
21 days after argument finished. It is only us judges that are excited by details like
that.

Judgment: deadlock broken

And what was the result of all this furious writing in such a short time? Well, by a
majority of 4 to 3, Tasmania's challenge failed and the validity of the Commonwealth
legislation and regulations was upheld. The Franklin River was saved. But from a

constitutional perspective: why?

| will save you the full five-hour version but just bear with me. The provisions of the
World Heritage Act protecting the Franklin River relied on four separate sources of
Commonwealth legislative power to support their validity: the external affairs power;’®
the corporations power;’? the races power,’? the contention being that the dam site
was an area of "of particular significance to the people of the Aboriginal race";”® and
the so-called implied nationhood power,”* the contention being that the Dam site was

part of the nation's distinctive heritage.’®

66 A creation of author Captain William Earl Johns, himself a World War | pilot. The Biggles series
had 102 titles, commencing with The Camels Are Coming (1932): "W E Johns", Penguin Books
(Web Page) <https://www.penguin.com.au/authors/w-e-johns>.

67 Evans (n 65) at 13-14.
68 Transcript of The Tasmanian Dam Case (n 61) (9 June 1983) at 712-713.
69 (1983) 158 CLR 1.

70 Constitution, s 51(xxix), with respect to World Heritage Properties Conservation Act 1983 (Cth)
("World Heritage Act"), ss 6 and 9, and National Parks and Wildlife Conservation Act, s 69, read
with World Heritage (Western Tasmania Wilderness) Regulations.

& Constitution, s 51(xx), with respect to World Heritage Act, ss 7 and 10.

72 Constitution, s 51(xxvi), with respect to World Heritage Act, ss 8, 11.

& World Heritage Act, s 8(2)(b).

& See, eg, Victoria v The Commonwealth (1975) 134 CLR 338 at 397, with respect to World
Heritage Act, s 6(2)(e).

& The Tasmanian Dam Case (1983) 158 CLR 1 at 109.
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Tasmania, the HEC and many of the State intervenors denied that any of those powers
supported the validity of the World Heritage Act. They threw in a smorgasbord of other
constitutional provisions and immunities to say that, even if the legislation were

supported by a head of legislative power, it was still invalid.”®

Three of the majority judges did not get to the implied nationhood power’’ but all four
judges in the majority found for the Commonwealth on the other three powers’® and
none of them was tempted by Tasmania's smorgasbord.”® Victory on the races power
alone was not sufficient for the Commonwealth because, before construction of the
Dam could be stopped, facts would need to be found about whether the protection or
conservation of the area was of particular significance to the people of the Tasmanian

Aboriginal race.®

As for the corporations power, it arrived on the High Court's doorstep in 1983 in the
midst of its renaissance. As a head of power it was relatively moribund until the High
Court's decision in 1970 in Strickland v Rocla Concrete Pipes Ltd®* breathed new life
into the head of power by holding that the corporations power could be used to regulate
the trading activities of trading corporations.®? Between Rocla Concrete and the Dam
case there was dicta pointing to an expansion of the scope of the power.23 Also,
various cases had also liberalised the meaning of what constitutes a trading

corporation® so that, by the time of the Dam case, for the purposes of characterising

76 Tasmania relied upon s 100 of the Constitution ("The Commonwealth shall not, by any law or
regulation of trade or commerce, abridge the right of a State or of the residents therein to the
reasonable use of the waters of rivers for conservation or irrigation"), s 51(xxxi) (requiring any
acquisition of property be on just terms), and the doctrine of intergovernmental immunities
expounded in Melbourne Corporation v The Commonwealth (1947) 74 CLR 31.

w Deane J addressed the nationhood power: The Commonwealth v Tasmania (The Tasmanian
Dam Case) (1983) 158 CLR 1 at 252-253.

8 The Tasmanian Dam Case (1983) 158 CLR 1 at (for the external affairs power) 125-138, 170-
179, 218-236, 258-268, (for the corporations power) 148-153, 179-180, 230-240, 269, and (for
the races power) at 158-160, 180-181, 244, 274-276.

& The Tasmanian Dam Case (1983) 158 CLR 1 at (for s 100) 153-155, 182, 249, 251, (for
s 51(xxxi)) 144-145, 181, 248; cf 283-290, (for the doctrine of intergovernmental immunities) at
141, 169, 208, 281.

80 The Tasmanian Dam Case (1983) 158 CLR 1 at 111, 160, 183, 249.

8l (1971) 124 CLR 468.

82 (1971) 124 CLR 468 at 489-490, 511, 525; see Zines, The High Court and the Constitution (2nd
ed, 1987) at 67-68.

83 Actors and Announcers Equity Association v Fontana Films Pty Ltd (1982) 150 CLR 169 at 207-
208, 211-212, 218-222.

84 See R v Trade Practices Tribunal;, Ex parte St George Council (1974) 130 CLR 533; R v Federal
Court of Australia; Ex parte WA Football League (1979) 143 CLR 190; State Superannuation
Board v Trade Practices Commission (1982) 150 CLR 282.
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a corporation as a trading corporation it was sufficient that the trading or financial
activities of the corporation be substantial even if the corporate body had some other
primary or dominant undertaking.8> According to the majority, that more liberal
approach to the meaning of "trading corporation" was enough to make the HEC a

trading corporation.8®

However, the World Heritage Act was not regulating or protecting the trading activities
of the HEC; building a dam was not its trading activity, selling electricity was. The World
Heritage Act was shutting down acts undertaken by the HEC preparatory to trading in
electricity. The majority took the next step in the evolution of the corporations power
by holding that the head of power supports legislation which prohibits acts undertaken
by trading corporations for the purpose of engaging in their trading activities or
connected with their trading activities.8” Three judges went further and stated that that
the power was plenary and extended to legislation acting upon trading and financial

corporations generally.88

Victory based on the corporations power was enough to save the Franklin for now.
However, that might not save it forever. There was the possibility that, as a legal
strategy and contrary to 50 years of history, the Tasmanian government might have
taken the job of building the Dam away from the HEC and build it in-house. If that had
happened, then the question of whether the Tasmanian government as an entity was
a trading corporation®® was a doozy. It would have undoubtedly resulted in the
Tasmanian Dam Case [No 2]. However that possibility never eventuated because the

Commonwealth prevailed on the external affairs power.

The external affairs power was having its time in the sun. The constitutional
controversy was not about whether the grant of power enabled the Commonwealth to

legislate in respect of things happening outside of Australia® but whether the

85 State Superannuation Board v Trade Practices Commission (1982) 150 CLR 282 at 303-306.

86 The Tasmanian Dam Case (1983) 158 CLR 1 at 155-156 per Mason J, 180 per Murphy J, 239-
240 per Brennan J, 292 per Deane J; cf at 117 per Gibbs CJ, 318 per Dawson J.

87 The Tasmanian Dam Case (1983) 158 CLR 1 at 148-153 per Mason J, 179-180 per Murphy J,
240-241 per Brennan J, 269 per Deane J.

88 The Tasmanian Dam Case (1983) 158 CLR 1 at 148 per Mason J, 179-180 per Murphy J, 268
per Deane J.

89 Or whether any governmental immunity was engaged.

90 See, eg, Koowarta v Bjelke-Peterson (1982) 153 CLR 168 at 190, 223, 246; see also Polyukovich
v The Commonwealth (1991) 172 CLR 501.
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Commonwealth could pass legislation applying within Australia that gave effect to
treaties and international agreements. The year before the Dam case, the High Court
had split 4-3 in Koowarta v Bjelke-Peterson®! in upholding the validity of the Racial
Discrimination Act 1975 (Cth), which gave effect to the Racial Discrimination
Convention,®? as being supported by the external affairs power. Three of the four
majority judges in Koowarta®® held that, provided that the legislation implemented a
bona fide international agreement, that was enough to demonstrate that it concerned
Australian's external affairs.®* The three minority judges in Koowarta held that, for a
law giving effect to an international agreement to be supported by the external affairs
power, the legislation had to effect a matter which itself could be described as an
external affair, and that such subject matter may be described as such if it affected
relations with another country apart from it being the subject of an international treaty,
such as legislation on the rights of foreign nationals.®® The seventh judge said that, to
be valid, the legislation had to be on a subject matter of international concern and

racial discrimination was such a concern.%

The full significance of Koowatrta is a bit lost now, but as a matter of history, if Koowarta
had gone the other way, Mabo v Queensland [No 1P°” decided five years later would
probably have gone the other way and without Mabo [No 1] there would be no

Mabo [No 2].°8 However that is another story.

By the time of the Dam case, that seventh judge from Koowarta had become
Governor-General.?® Justice Deane had been appointed to the High Court to replace
him and it fell to him to break the deadlock. Who would want to be the most junior
judge tasked with the decisive vote in an almighty federal-State dogfight in those
circumstances? Anyway, Justice Deane sided with the remaining three of the majority

in Koowarta. Those four judges held that the Convention imposed obligations on the

% (1982) 153 CLR 168.

92 International Convention on the Elimination of All Forms of Racial Discrimination, opened for
signature 21 December 1965, 660 UNTS 195 (entered into force 4 January 1969).

93 Koowarta (1982) 153 CLR 168 at 227 per Mason J, 240-241 per Murphy J, 259 per Brennan J.

94 Ibid.

9% Koowarta (1982) 153 CLR 168 at 200-202 per Gibbs CJ, Aickin J (at 243) and Wilson J (at 244)
agreeing.

96 Koowarta (1982) 153 CLR 168 at 216.

97 Mabo v Queensland [No 1] (1988) 166 CLR 186.

%8 Mabo v Queensland [No 2] (1992) 175 CLR 1.

99 The Right Honourable Sir Ninian Stephen.

-14-



Commonwealth, that the external affairs power supports legislation that is reasonably
appropriate and adapted to implementing an obligation under a treaty or international
agreement,'%° and that the impugned provisions of the World Heritage Act did exactly
that.

Game over.

Immediate aftermath

It is only every now and then that a High Court decision cuts through to the mainstream
and this decision really cut through. The High Court knew what was coming. For the
first time ever, the High Court released a media statement to the public about one of
its decisions. The statement reiterated that the Court was only deciding "strictly legal
questions" and was not considering "whether it is desirable or undesirable, either on
the whole or from any particular point of view, that the construction of the dam should

proceed". 10t

The focus of the more mainstream criticism was on the 4 to 3 margin and the scope
of the external affairs power. Two State Premiers suggested that only a unanimous
decision could have justified the result of the case and its impact on State
governments.'%2 The Premier of Queensland said he would "campaign for a
referendum to make it mandatory to have unanimous High Court decisions rather than
majority decisions".1%3 | have absolutely no idea how that would work. | thought about

polling my colleagues but unless they all agreed it would be pointless.

Emotions were pretty raw in Tasmania, especially on the West Coast.'** The warden
of Strahan was reported as saying that 90% of Tasmanians would support secession
from the Commonwealth.2%> The mayor of Queenstown thought the decision was a

"big blow to federation and States' rights".1% The Sydney Morning Herald spoke to

100 The Tasmanian Dam Case (1983) 158 CLR 1 at 125-138, 170-179, 218-236, 258-268.
101 The Tasmanian Dam Case (1983) 158 CLR 1 at 58-59.

102 Zines, "The Tasmania Dam Case" in Lee and Winterton (eds), Australian Constitutional
Landmarks (2003) at 274.

103 Galligan, "The Dams Case: A Political Analysis" in M Sornarajah (ed), The South West Dam
Dispute: The Legal and Political Issues (1983) at 102, 1086, citing The Age (2 July 1983).

104 Attwood, "From the Archives, 1983: High Court Stops Franklin River Dam", Sydney Morning
Herald, (online, 28 June 2019) <https://www.smh.com.au/national/from-the-archives-1983-high-
court-stops-franklin-river-dam-20190628-p522f3.html>; see Gray (n 27) at 97.

105 Attwood (n 104).
106 Attwood (n 104).
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locals and identified a sense of bitterness that their side of the story was not told and
to the extent that it was they felt that their words were distorted and they were made

to look stupid.1%7

Premier Gray had earlier pledged to abide by the decision.1®® The front page of
Launceston's The Examiner reported him as saying that it was "a sad, sad day for
Tasmania but the decision stands and we must accept it".1%° With the benefit of
hindsight, that response seems pretty measured. He had secured an emphatic
mandate to build the Dam and he could no longer fulfill it. By the standards of the time
a preparedness by a government and its leader to comply with a court decision was
taken as a given and thankfully it still is in this country. However it is not now a given
in comparable countries with written constitutions and a history of complying with the

rule of law. We should count ourselves lucky.

Some parts of the press were very worked up. Three days after the decision, the

Mercury lamented that:11°

"[bly the narrowest of margins, four judges from a Bench of seven have wrought
the most fundamental change to the Australian Constitution since Federation ...
whether they like it or not, the Australian people have been presented with a
rewritten Constitution — rewritten by judicial interpretation in a way which could
never have been envisaged by the founding fathers of this nation.

The delicate balance of powers between the Commonwealth and the States
has ... has been fundamentally changed for all time."

Hell hath no fury like the opinion and editorial pages of The Australian newspaper. It
thundered from its front page editorial, entitled "The Constitution belongs to the

people", that:11?

"[flour judges out of seven have brought about a massive change to our
Constitution. A group of men — appointed, not elected — has radically changed
the principles whereby our country is governed without the people as a whole
being given any voice whatsoever ... It is inevitable that in future any federal
government will face an overpowering temptation to stack the Court with those
who agree with its political objectives."

107 Attwood (n 104).

108 Galligan (n 103) at 102, 106.

109 Beck, "Landmark ruling expands Federal powers", The Examiner (2 July 1983) at 1.
110 Galligan (n 103) at 105, quoting Mercury (Hobart, 4 July 1983).

11 Galligan (n 103) at 105, quoting "The Constitution belongs to the people" The Australian (7 July
1983).
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Court stacking: there is an idea. They do that in some countries.

The Australian Financial Review stepped into the race for the most hyperbolic article of
the time by accusing the High Court of "tak[ing] it upon itself to interfere in the foreign

policy of the Commonwealth government".1*?

Many academics were also not happy. By 1985, one academic commentator had
collated 54 different academic articles specifically addressing the Dam case, most of
which addressed concerns around the federal balance.''® One questioned whether the
Dam case meant that "the States can retain any realistic function sufficient to the
continued existence of the federation",’** and others queried whether the decision
signalled the "twilight of State sovereignty"!'> or "[t]he [e]nd of [flederalism".116 Well, as
we know, Tasmania has the longest twilight in the country. As | will come to, recent

events have shown the States are still very much here.

Lowe, Brown and Gray

| had thought of doing a "where are they now" wrap up of the three principal characters
in this drama (that is, Lowe, Brown and Gray) but they all stayed on central stage for
much longer and there is not enough time to tell the rest of their stories. | was pleased
to see from Google that all three of them are still alive. Each of them was shrewd enough

to write a book.11”

From reading those books, and reminding myself of the events, what struck me was
that all three truly believed in what they were doing. | know it would horrify them both
but ironically | see similarities in Bob Brown and Robin Gray. For both of them the idea
of compromise was unthinkable. For Lowe, my overwhelming recollection of him was a
comment my mother made on seeing him on television as everything was closing in on
his premiership during 1981. She said he appeared to have aged a decade in a year.
Lowe was only 39 years old when his colleagues removed him. He believed in what he

was doing, namely pursuing what he thought was an honourable compromise, but was

112 "Areally new federalism", The Australian Financial Review (4 July 1983).
113 See Thomson (n 30).

114 Crock, "Federalism and the External Affairs Power" (1983) 14(2) Melbourne University Law
Review 238 at 239.

115 "Current Topics: The Twilight of State Sovereignty?" (1983) 57(9) Australian Law Journal 487.
116 Samuels, "The End of Federalism" (1984) 56(1) Australian Quarterly 11.
117 Lowe (n 5); Brown (n 36); Gray (n 27).
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roundly criticised. With the benefit of hindsight, was his pursuit of compromise such a

bad thing? Does compromise always mean weakness?

Franklin Dam and federalism: now

Doctrinally, history reveals that the Dam case was more of a political blockbuster than
a watershed in our constitutional development. The view of three judges in the maijority
that, to be supported by the external affairs power, it was sufficient that a
Commonwealth law was conducive to the object of an international agreement even if
the law did not completely fulfill a particular obligation!'® was arguably adopted by a
very differently constituted Court in the Industrial Relations Act Case in 1996.11° Even
so, thirty years after the Dam case, Professor Zines observed that since the decision
the external affairs power "has [not] been used in any dramatic or frequent way ...
probably because federal power in economic and social matters can often be effectively

exerted with less fuss by use of the corporations, financial and other powers".120

Arguably it was the expansion of scope of the corporations power in the Dam case that
was more significant in the long run. In 2007 five members of the High Court took the
next step in that development in upholding the Work Choices industrial legislation on
the basis that the corporations power supports legislation regulating the internal affairs
of trading corporations, such as the rights and obligations of its employees and
shareholders.'?! Their Honours addressed and rejected the central concern of the
minority in the Dam case that construing a particular head of Commonwealth legislative
power expansively would upset the federal balance. The majority in the Work Choices
Case asked rhetorically: "what exactly is the content of the proposition that a particular

construction of s 51(xx) would, or would not, impermissibly alter the federal balance?"1%?

Anyway, the States did not die. Throughout many discussions of the various powers of
the federal government what is often overlooked is that it is only the States that have a

plenary policing power; that is, a general power to make laws controlling where people

118 The Tasmanian Dam Case (1983) 158 CLR 1 at 172, 234, 259.

119 Victoria v The Commonwealth (Industrial Relations Act Case) (1996) 187 CLR 416 at 483, 487,
509; see Stellios, Zines and Stellios's the High Court and the Constitution (7th ed, 2022) at 467-
468.

120 Zines (n 102) 276.

121 New South Wales v The Commonwealth (Work Choices Case) (2006) 229 CLR 1 at 114-115
[178], 121-122 [198].
122 Work Choices Case (2006) 229 CLR 1 at 120-121 [196].
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go and what they do in their daily lives.'?3 Most of us only really encounter federal power
of that kind when we move through an airport. Usually the States' policing power is not
exercised in a way that affects most of us but then along came the COVID-19 pandemic.
If ever there were a reminder that we are a federal country with power still there to be
exercised by the States and that State Premiers are important then the pandemic was
it.

Otherwise, | simply note that | am here speaking at a gathering of the Tasmanian Law
Society and in the presence of judges of the Supreme Court of Tasmania. Neither of

those organisations is a mere constituent division of a federal body.

Franklin Dam: distant mirror?

There is no doubt that the outcome of the Dam case represented a triumph for the
conservation movement. It marks the point where they became a political force. It was

ultimately the launching pad for the Greens as a political party.

In terms of issues, after the Dam case, conservation and the environment moved to the
centre of political debate.'?* At the federal level, the language of State's rights so far as
the environment is concerned seems to have dropped away. It does not appear to have
been electorally popular for a political party to say: "we would love to take action, but
we can't because that's a matter for the States". The environment played significant
roles in a number of federal elections after 1983.1%> Moreover, just like it did 50 years
ago, via concerns about climate change, debates about the environment have become
linked to debates about energy production and that has played out at different elections
in different ways. It continues to be at the core of political debate today. | will say no
more other than to note that hydro-electric power produces very low carbon emissions
and the choice offered to Premier Gray was to run a high emissions coal powered

station in its stead. Make of that you what you will.

By the time the Dam case was decided | had moved to the mainland and so | have only
watched events at a State level unfold from the back of the grandstand. All | can and

should say is that the Dam dispute appears to be something of a political fulcrum for

123 Subiject to other constitutional limitations: see, eg, Brown v Tasmania (2017) 261 CLR 328.
124 See, eg, Environment Protection and Biodiversity Conservation Act 1999 (Cth).

125 See, eg, Bean, McAllister and Warhurst, The Greening of Australian Politics: The 1990 Election
(1990) at 229.
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this State for the last century. In the 50 years prior to the Dam case, State Labor held
office for 46 years. In the 43 years after it has held office for only 19 years. For the

Liberal Party, the position is the opposite. Again, make of that what you will.

Some of you might see parallels between this dispute and disputes in State politics that
have played out since then and even are playing out now. If you do then | say the dispute
over the Dam is where it all started. That dispute had a number of distinctive features
that were generally not characteristics of Tasmanian politics previously: protests in
forests, arguments over jobs versus the environment, the pursuit of the next "big
project”, Premiers being dumped by their own party, no-confidence motions, strong
support for conservation candidates, even stronger support for those opposed to

conservation candidates and on it goes.

| should not quote myself but | will. When | was sworn is a High Court judge in 2023 |
said that what stood out to me about the Dam case was not so much all the words that
are found in volume 158 of the Commonwealth Law Reports but the divisions in
Tasmanian communities, families and workplaces that those events gave rise t0.?6 That
is exemplified by that article to which | earlier referred . This dispute took place against
a backdrop of increasing unemployment across the State. Since these events
unemployment in the State has generally trended above the rest of the country and the
nature of many of the jobs in regional areas of the State changed from full time, relatively

well paid and reasonably secure to more casual, part time and low paid.

When we look back on these events we should not overlook that many working people
saw what happened as an attack on them and their right to support their families by
those that did not have to bear the burden of the decision that was being made. That
may or may not be a fair or accurate characterisation but it was how many people felt.
It would be unjust to dismiss their fears about their economic future as simply the
impulses of angry rednecks. They could sense where the economy was going and that

they would be left out of it; time has proven many of them right.

| also said in my swearing in speech that, after the immediate fire and fury of the debate,
the resolution by the High Court of the dispute over the Dam was peacefully accepted

and respected, if not agreed with, by those who hoped for the opposite result. In the

126 "Ceremonial Sitting on the Occasion of the Swearing-In of the Honourable Justice Beech-Jones"
[2023] HCATrans 152 (6 November 2023).
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end, our State and federal democratic institutions, the Constitution and the High Court

all performed their functions and life moved on.

Well, | agree with me as | so often do but | will leave the accuracy of that assessment

for others, including you, to judge. As we say to jurors, you are all judges now.

Thank you for listening.
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