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One of the chief fai lures of a century of federal government in 

Austral ia has been the omission to teach succeeding generations 

about the Const i tut ion and h o w this country is governed. The result 

is a shocking level of ignorance about civics. This ignorance reveals 

itself in wha t passes for the const i tut ional "debate" in this country. 

It extends even to some of our leaders. In a sense, this ignorance 

undermines our count ry 's commi tmen t to const i tu t ional ism and the 

rule of law. We should be moving urgently to correct it. That 

should be a major object ive of the celebrations of the centenary of 

the Const i tut ion in 2001 . 

The ignorance of wh ich I speak is not conf ined to one side of 

polit ics. It has infected some federal and state legislators and 

polit ical leaders. It reaches truly shocking levels of 

Just ice of the High Court of Austral ia. President of the 
International Commission of Jur ists. 
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misunderstanding. It is gett ing worse. It tends to be cumulat ive in 

its ef fect . 

Take the comments of t w o State Premiers f rom the one side 

of polit ics. One called a judgment of the High Court "rant ing and 

raving". Another described the majori ty judges in a recent case as 

" loopy" . One suggested that the High Court was making the 

country "ungovernable" because he did not like a decision wh ich his 

State had ful ly argued and wh ich had gone against its submissions. 

It has become commonplace to stereotype the judges as 

"Capital C conservat ives" or "Capital A act iv ists" as if judges or 

their decisions f i t ted neatly into the poli t ical categories that 

polit icians know. Another leader suggested that the High Court w a s 

wrongfu l ly delaying an important judgment . Conduct of this kind on 

the sport ing f ield in Australia could result in a spell in the sin bin. 

But, political comment on judges, amount ing to personal denigrat ion 

and reflections on their mot ives, has increasingly become the norm. 

One offender eggs the other on to more and more extravagance. 

On the other side of politics a former Federal Minister this 

week cast what he was pleased to call "a plague on the high and 

mighty" . He hacj previously described the major i ty in an important 

High Court decision as "basket weavers" . But now he was at it 

again. The judges lacked "common sense". He wou ld rather have 

the polit icians "decide ... policy than High Court judges". At least, 

he said, polit icians " know they need a major i ty of Austral ians to 

vo te for them if they wan t to be re-elected. High Court judges have 
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no need for majority support to keep their jobs until their dotage -

and it shows! " 

This commentator dear ly implies that the decisions of the 

High Court on the meaning of the Austral ian Const i tut ion should be 

decided by popular appeal, not by legal author i ty. They should be 

determined by political choice not by the rule of law. They should 

bend to "common sense" and th row away legal analysis. 

There are a f e w elementary points to be made about all of 

these comments. The judges do not choose their cases. They 

cannot put problems of f , as polit icians somet imes do. They have a 

complaint by a lit igant that a part icular law is unconst i tu t ional . 

They have to decide that challenge. They must do so by reference 

to an unchanging const i tut ional text , conceived in the 1870s and 

wr i t ten in the 1890s. They must yield their personal opinions to 

that tex t and the earlier decisions upon it. They are just not able to 

turn the problem over to the polit icians or popular opinion. One 

wou ld have thought that a long serving Minister of the Crown 

wou ld have understood this. Alas, not so. Some pol i t ic ians and 

many others turn not a few of the d i f f icu l t problems of this count ry 

over to the High Court. Its judges must cont inue to do their duty, 

as they have for nearly a century. But it seems that they must n o w 

do so in a political culture of increasing personal denigrat ion and 

name-call ing. It ought to stop. 
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You can search the newspapers in 1948 after the High Court 

rejected the Chifley Government 's bank nationalisation^ and you wi l l 

not f ind a single word quest ioning the integrity of the i^igh Court 

judges. Likewise, after the Court overruled the Menzies 

Government 's Communist Party Dissolution Ac t in 1951^. The 

same in 1956 when the Court struck down the then Arbi t rat ion 

Court system^. Similarly af ter the Tasmanian Dam case in 1983"^. 

Most of these were major i ty decisions. But the governments and 

polit icians of the day recognised that the nat ion needed a 

const i tut ional umpire. In the Austral ian nation, that umpire is the 

High Court. But now some players want to at tack the umpire 

personally. It is a development that reflects an increasingly 

graceless t ime. It deserves careful re-consideration. 

No judge's decisions are beyond crit icism. In a democracy, 

cr i t ic ism is healthy. Most judges of my acquaintance welcome and 

reflect upon public cr i t ic isms of their reasoning. The High Court 's 

decisions themselves uphold a high measure of free speech in this 

country. But epithets like ' rant ing and rav ing ' and "oasket 

weavers" deserve nothing but contempt f rom the people. The 

message should go out clearly. Criticise decisions. Object to 

1 Bank of NSW v The Commonwealth (1948) 76 CLR 1 

2 Australian Communist Party v The Commonwealth (1951) 83 
CLR 1 

3 R V Kirby; Ex parte Boilermakers' Society of Australia (1956) 94 
CLR 254 

4 The Commonwealth v Tasmania (1983) 158 CLR ! 
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reasoning. Propound alternatives. Suggest lessons from other 

places. But leave of f the personal at tacks and common 

namecall ing. Otherwise this conduct becomes cumulat ive. It 

debases our polity. It encourages others to join in the verbal and 

personal abuse. The price wi l l be paid by a loss of communi ty 

conf idence in the inst i tut ions vital to the protect ion of a free society 

- the independent, neutral and professional courts. I have seen 

countr ies where the power of the courts has been eroded by 

unrelenting political at tacks. Let me tell you, w h e n you take the 

independence of the judges away , all that is left is the power of 

guns or of money or of popul ist leaders or of other self interested 

groups. 

As the centenary of the Austral ian Const i tu t ion approaches, 

w e need to teach our cit izens about our const i tu t ional system and 

h o w it works, including in the High Court of Austral ia. We need to 

teach children in their schoolrooms. It also seems, sadly, that we 

need to teach some w h o should know better. 
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