
01595 

Opening Luncheon Speech 

Australasian and Commonwealth Law Refonn Agencies Conference on Globalisation 
and Law Reform - Cooperation Through Technology - March 2000 

Interview with Professor Ralph Simmonds from Murdoch University 

Q Justice Kirby thank you very much for talking with us tonight. Your paper is veiy much about 
consciousness of fundamental human rights world-wide, and you point to a growing consciousness. 
How do you measure such a thing? How do you measure growing consciousness? 

A I think one can measure it by the amount of activity that's going on in the international media, by 
The amount of activity that's going on in the United Nations and in the organs of the mtemationai 
communi ty , regional organisations, and just by the interest of citizens in human rights. 

W h e n I v^as at lav. school, not all that long ago, it wasn't really on the agenda. Yet now it's on 
everybody 's lips. That 's where it should be. And it grows out of the changes that we ve seen m ^ 
fvlervlieth century. It's a mighty movement and it's a movement for good and for the betterment of 
humani ty. 

Q. Do you see anything in this that law reform agencies have contributed to, or that law reform 
agencies can benefit from? 

A It's a very interesting thing. W h e n the Law Reform Commission (the ALRC) was set up there was 
a provis ion in the statute which instructed us to ensure, so far as possible, that our r e c o m m e n d a t i o n s 

and proposals for law reform were consistent with the International Covenant on Civil and Po it ca 
Rights. Now, this was in an Act of the Federal Parliament, 1973. It was pretty iiinusual because a ĥ ^̂ ^ 
t ime, Austral ia hadn't even signed the international Covenant. We were not parties to it. Still less we e 
w e part ies to the First Optional Protocol. So it was, as it were, beckoning us to the future. And I have 
to say it was Lionel M u r p h / s idea. Lionel set up the Commission. He pioneered the statute. He 
pressed it through Federal Parl iament. And he insisted that this should be in the statute. W e took t 
ser iously because every proposal we made had to be measured against the standard of the Covenant. 
It beqan that process in my own mind of bringing me back not to vague generalit ies but to the growing 
body of international law which has grown up around the Covenant and around the Universal 
Declarat ion, around the European and American covenants or treaties. This is a world-wide 
movement . 

T o some extent w e in Austral ia and in the Asia-Pacific region have been cut off f rom some of the 
reality of the intemational human rights movement, but I think the Law Reform Commissions, by going 
back to the fundamental principles, have led the way. 

Q, is that something you feel that you benefitted from personally, working in the Law Reform 
Commission? 

A Yes I did However, I have to tell you that when I went back into the court, when I went into the 
Cour t of Appeal at the end of my decade in the Law Reform Commission, I really resumed a life of a 
fairly or thodox lawyer. Some people may doubt that. But that's how I saw it myse l f I really thought 
that wel l now, that was okay for the Law Reform Commission. But in a court you don't really trouble 
yoursel f with intemational law. Intemational law is up there in the clouds. It's between sovereign 
states and princes. It's not something that affects the day to day living law. But my eyes were opened 
to the change in that respect when I went to a meeting of senior Commonweal th judges in Bangalore 
in 1988 There I learned and took part in the development of the Bangalore Principles. They teach 
that when , as a judge, you reach a crossroads, when the statute is ambiguous or there's a gap in the 
c o m m o n law, you can appeal to international human rights principles. So that was, as it were, a 
second awakening. 

Q. How did you learn more about the international norms that you came to be sensitive to? 



A in the early stages in the Law Reform Commission I learned that there was an Intemat o ^ 
covenan t . Let us be candid; even though 1 did international law under Professor Julius Stone a the 
Sydney Law School (and he was a great teacher with a profound influence on the hfe of of his 
o J p i ^ including me) we really concentrated there on the United Nations charter and not so much on 
S L S u i n S law. W e we 'e looking at the political organs of the United Nations .n respect of which 
I was later a special representative in Cambodia to play a little part. W e didn't really look at the body of 
international law dealing with human rights. 

So it became important in the Law Reform Commission. Then I parted f rom it and ^ ^ f ^ ^ j d ^ ^ 
Tgnorant life as an ordinary Australian lawyer, really denying the role of international law not see ng 
S a s having much r e l e v L c e to day to day practice. After Bangalore I see the rdevance of 1 
ordinaiY court cases 1 would refer to it and would call it in aid. I would have the books b e h ^ d my desk 

c h a L e r s . You could almost hear the creaking of the eyebrows of my colleagues when I ^ arted 
0 X to these principles in the decisions of the courts. But if you hang around long enough in the 
L as 1 have - 25 years now - you see things which once were heresy become orthodoxy. Even if 
n o T ^ i t i r e r o r t h o d o x ; at least they begin to trickle in to the life of the law. That's what 's happened in 
relation to international human rights law in Australia. 

Q. Are there examples or an example that particularly sticKs in your mind of the unexpected use of 
international law in an aspect of your work? 

A There are many examples. In fact I've written some of the cases in the New South Wales Court of 
Appeal in an essay in ihe University of New South Wales Law Journal. One case does s ick in my 
S w e were s i t L g in the court and on one side was Samuels JA. now the G o v e r n o r of New South 
Wa les and on the olher side of me was Clarke JA. It was a case where a judge had stopped an 
interpreter who was interpreting in the mute language, and he said. 'Wel l , you don have to interpre 
that. She kept on interpreting. And he said, 'You don't have to in terpret Madam, I ve said you don t 
have to interpret that. ' She interpreted and the judge refused to go on with the c ^ f ® - S h e said^ So 
long as this case is proceeding it is my ethical and professional duty t o ' " t e rp re t . So the parties 
rushed up to the Court of Appeal. There was no Act - the Right of Interpreters Act. We didn t have a 
B^lof Rights . W e didn't have some great principles of jur isprudence about due process or the ngh of 
peop e to interpreters. So we had in a sense to go down to fundamental pnnciples. So I looked at he 
t e n a n t and there it was: the right in a proceeding of law to have access to an ^terpreter^ I re fe^ed 
to it and my col leagues came along with that. And so you could see the appeal hrough the Hun a/7 
Rights CoiLiission Act which annexes the International Covenant to it. You could see a " aPPeal to 
b . 4 d principles of human rights. They're not strangers to lawyers of the common law tradrt^n. That 
v.as once explained by Lord Scarman, who was the first chairman of the English Law Commission. 
He said 'Lawyers of the common law don't find the fundamental principles of human rights in the 
United Nat ions convent ions surprising, because those convent ions were largely wntten after the War 
bv Anglo-Amer ican lawyers. They talk of fundamental principles which are familiar to the comnrion 
l a w ' So once you actually get the books there and the jur isprudence and the doctnne which has 
grown around it, you actually find it quite comfortable and quite famil iar to somebody brought up in the 
c o m m o n law. 

Q \Ne beqan with you mentioning that this was a provision in the Act setting up the Australian Law 
Reform Commission that it consider the covenant Reflecting on the work of the commission while you 
were there and since, is that one of the best ways you believe of fostering human rights 
consciousness in the work of agencies like that? 

A I hate to say this to a law professor, but 1 think you've got to start eariier than that. By the t ime you 
qet into a law reform body you're generally a venerable old hand in the law. I was all of 35 or 36 when 
I started so you've really got to get young minds when they're at law schools. You've got to teach 
them that w e are living at that very curious moment of human history where international law and 
international law of human rights is suddenly becoming of relevance to lawyers. 

It's not part of our domest ic law unless our legislature or another law maker brings it in. But a judge is 
a law maker and a judge can bring in the principles in an appropriate case in an appropriate way. It is 
actually surprising how many problems you get where a statute is ambiguous or the Consti tut ion is 
ambiguous or a principle of the common law is obscure. Then you can go back to fundamentals. And 



it's at least as relevant, in my humble opinion, to go to this growing body of in temat ional law for 
pr inciple as it is to some case in England in the 15th, 16th or later centuries. 

Q Your paper suggests at some points that you seem to believe that the language of f ^ n d ^ f j ^ ' 
human rigMs is s o L becoming a juristic lingua franca at the moment; that people now understand 
acZss a wide range of diverse legal cultures the notion of fundamental human nghts. They may not 
all agree with it in the same terms. 

A Of course, in most count r ies it is part of the daily l iving law because it's ref lected in the bills of 
dqhts of the const i tut ion of mos t countr ies. Austral ia really is now the last outpost. Even the Uni ted 
K ^ T d o m wi th its new human rights legislation will, in the year 2000, take the plunge, m a sense 
L e a d v had taken the p lunge by being a party to the European Convent ion on H u m a n Rights wh ich 
m d e h u n i t K l n g d ' ; : , its laws and pract ices answerab le in Strasbourg. And J^e Umt^^d K ^ g d o m 
^ a bia cus tomer in St rasbourg. Many, many cases wen t to the European Court of H u m a n Rights. So 
hat the B ^ h have b e c o m e accustomed to it. T h e Canad ians wi th their Char ter have becon je 

a c c u ^ o m e d to it T h e N e w Zealanders wi th their bill of r ights legislation have become f cus tomed to 
ft a T h f n e w ^ m m o n w e a l t h and South Afr ica are accus tomed to it. The Amer icans have had ,t for 
230 vears wi th their bill of rights. W e alone are, in a sense, cut off. Yet not entirely, because w e r e 
p rtiL t ^ t h t i n t e m a t i l a l Covenant . W e are part ies to the First Opt ional P ; ° t o c o ' t o t e Intern^^^^^^^^^^^ 
Covenan t wh ich renders Austral ia answerable to the H u m a n Rights Commit tee of the Uni ted Na ons^ 
As B r e n n a r C J then Brennan J in the Mabo case pointed out. Austral ia 's common law w I inevitably 
be in f u e n c e d by be ing answerab le to these in temat ional bodies and to these internat ional p r i n c i ^ 
It w i T S t e i n . l l won ' t be qui te as rapid as it is in countr ies with their own bil s of nghts r e f l e c t m ^ 
u ^ a m e n t a l pr inciples. But it wil l come and it is coming. It is therefore something I th ink is important to 

teachTn law school. It's important for advocates to raise before courts. It's important for law re form 
commiss ions to pursue. A n d it's important for ci t izens to know about as well. 

Q One of the interesting aspects of human rights' scholarship Part/ct//ar/y " o w / / 7 ( t e 
and Canada is concern about the skew between the rhetoric of human nghts and ,ts achievement on 
the gmund and I'm thinking paiUcularly of a most stimulating book by Dav,d Cole, wntmg about the 
American Bill of Rights, that is sets up a wondeiiul scheme that ,s m f^ot regressive, ^ n o t 
accessible to all people, particularly the poor I'm wondering whether you agree that that is a risk with 
human rights norms? 

A There 's an awfu l lot of var iance between rhetoric and reality in the law. In fact. I was d iscuss ing 
W i t h one of my co l leagues recently. Another book, w h o s e name escapes me at the m o m e n t presents 
the thes is that w e have attr ibuted ' intent ' to Par l iament but increasingly the pol i t ic ians in Par l iament 
have not actual ly been playing a great part in the fash ion ing of the law. 

If v o u take for example , some of the cases that have c o m e recently before the High Cour t - the Bond 
l i t igation, for ins tance - you 'd look at the intricacies; the intr icacies of corporat ions law Aust ra l ian 
a n d the inter face of federa l and state laws and the ex t remely compl icated way in wh ich it s been done. 
I'll war ran t that very few, if any. polit icians really unders tood wha t was being enacted. In that sense 
you 've , as it we re , t ransferred the ' intent ' outside the chamber and very much to the bureaucrats and 
to the off icials. So that reali ty and appearances is o f ten di f ferent in the law. 

C o m i n g back to your quest ion in relation to human rights, when I served as specia l representat ive of 
the Secre tary -Genera l in Cambod ia I learned a lesson wh ich is very important for Austra l ian lawyers 
to l e a m This w a s taught to me by Cambod ian peasants , soldiers and ordinary cit izens. They made 
the point to me, ' H u m a n rights to us is not only wha t happens in the ballot box. It's not only what 
happens in t he pol ice stat ion or in the court room. They ' re important. ' they said, 'but to us human 
r ights is a c lean g lass of water. Human rights is educat ion for my daughter, as wel l as my son^ 
H u m a n rights is access to a hospital if w e have an acc ident at home. ' That these are human rights. O 
cou rse if y o u go back to Mrs Roosevelt 's Universal Declarat ion and if you go to the Internat ional 
C o v e n a n t on Economic , Social and Cultural Rights then the Cambodian peasant knows more, in a 
sense than the average Austra l ian lawyer. Most Aust ra l ian lawyers would say. 'Wel l , that 's not really 
h u m a n rights That 's not justiciable. That 's not act ionable in a court of law. It's not apt for legal 
remed ies That 's poli t ical. ' But fo ordinary people this is often the essence of the fundamenta l 
pr inc ip les that shou ld govern their l ives as human beings. Some people call that an As ian except ion, 
I don ' t think it's an except ion. It's a perception of the entirety of human rights. 



graduation ceremony? 

concentrate on detail. I f s no good - : you c o ^ d h a v e a case beto^^^^ tne n g ^^ 

fundamenta l issues. 

end Ron Castan and his team began - the idea began to burrow away. 

1 think i f s very important for us to challenge orthodoxy in the law. and especially 

reconsidered and came out right in the end. 

alematives. Is that the way you conceive then of fundamental human rights? 

wimmmmm mmmmm^^ 
reform or the High Court, to look conceptually at how things fit together. 
Q What does that tell you. do you think, about the sons of people who should serve on law reform 
commissions? Does that affect the sort of people you want to choose for that job? A Not necessari ly, because when 1 came I was a fairly orthodox person brought up in the adversa^J 

E S H ^ s r o f ^ ^ f S E E 
S u r t the UN Human Rights Committee, the International Court of Justice and other bodies wh ich 
have deve loped the mearJng of these principles. If you get a little problem within Aus t ra l ^ you can go 
S to fundamenta ls and look at how these other nations - the Canadian Suprer^ie Court w i th the 
charter the Amer icans wi th their Bill of Rights - have solved these fundamental problems. And 



increasingly Austral ian courts are doing .hls^ We're throwing off the shackles o . parochiallsm^ , think 
that 's a good thing. 

O HO. CO you guarsnlee or =)c you a . leas, ™prove your c,anoes of geWng , o o d co , „pa ra .»e 
L a rg r rme ,® put to you. or good msterials tons served up to you? 

A^ w e l l , If you're in the Law Reform C o n ^ l s s l c n 
r S ^ - r S ^ r o S ' r , S S ^ t S e internet, t h a k not such a hig . e a t 

as it was in my t ime. 

,n COU.S a lot depends on the interaction b e ^ r ^ p ^ L T e l o u S 
of the High c o u r t of Australia. I m f ' f 9 ^ ^ ^ and also the other courts. I 
of the States and Territories and the Federal Court, tne r a m y ^ ^ ^ ^ ^ , 
mean, we're talking of sor^ething - a ^ c T d o e s n f c o c e i v e o t h e t L e and propound it to a 
system. But nothing will happen if an advocate doesn i con ^ ^ ^ ^ ^^^^ ^^ 
court . Or nothing wil l happen unless a judge ^ j^ r tsJo ask a ^ J whether it's 
ask the quest ion you'l l hear those inquisit ive. Find out how 
to law reformers or to judges. I ^ f 9 -^njhere. Ask th^^^^^^^^ ^^ q ^ ^ ^ ^^^^ 
o thers are doing it. The common law is a g r e a t system ^ H assistance in a 
w r o n g tumings. as we did on native .Ue and ^ o ^ ^ ^ w r o n g turnings. The only 

g S ^ ^ ^ ^ ^ ^ r S f n g ^ ? o ? : ^ . e n t a , human rights is to go hack to the 
Which are informing so many other jurisdictions of the world. 

O. , . . e s s . . a . / was a s . . . o . e d . . . 

things of that soit 
A . , have suggested in a number 0 , c a s e s , the 
be helpful to the court. In Canada and in the U n i t e d States it s c o m ™ ^ ^ court and you see 
m e a n , if you look at the Pinochet case and V " " ° ^^^^^^^^^ to this We' re 
regular ly the way In which ^ S f a case s between part^^^^^^^^ It adds to the cost and 

• r - r n ^ r S ' ^ N r S i r e n s h S 

t ranslated into the courts of Australia. One day it will come anyway. 

Q / wonder - this is a slightly mischievous question following up on that - why do you think we are. 
as it were, the odd person out in the common law world? 

A w e were to some extent cut away by our great distar^ce, 



3 senate — e . . f s not r ^ o M n g ^ ^ 
to the parties. You've to keep your fo us on ^^ S , y ^ u can't get too far 
may even be implicit in v^hat the C o n s t M on P e ^ i t s edera ^^^ ^ ^ ^ ^^^^^^ 
away f rom that. But withm ^hat ^ ^ , 3 0 7 0 w e a ^ to keep on top of any abuse of t,me or 
interveners in app^opnate w a y s X o u r t s have ^ ^^ ^^^ United States, what 

e x « i ( e d S l».a( process currem/y, Tha, 

. . VOU . e r , . . I d o n . . n o w 
appo in ted to the Law S r s h ^ e S that the people who were ooming into aw 
Professor Goldhng, now Goldnng DCJ. T h e y ra he show^^^^^ A n g l o i e l t i o backgrounds. That the law 

r o r ^ - ' ^ e r ^ J l . t s r p S r S T l ^ ^ ^ ^ ^ ^ ^ ^ ^ o , o t h . A.s . ra l lan ethn,c 

connmunities. 

Looking at the graduat ion o ] a s s - h a t IVe . s ; atte^^^^^^^^^^^ 
ohanges for the be t te r The law ,s „ „ from the District Court and do h,s 

, . . the c n „ Just ice o . f h e H i ^ ^ . ^ i C o f ^ ^ H ^ ^ c r ^ t e ^ S ^ ^ ^ ^ ^ ^ ^ ^ 
I S S I o ^ r c r o f r e t t r n i S r A u l t S a r s . w a y s been l o w That perhaps reflects the 
n L r e of the composi t ion of the legal profession, 

if so what sort of change do you think it will bring? 

A. Another lesson . iearnt in .aw reform w a - t to b ^ 
to get back to empir ical data. W h e n we had ^ out into paddy wagons and w e 
c u l f rom Professor Mangan and ô n the ground, so 1 learned so much 
wen t around wi th the police and w e good science, and that's really a very 
in law reform and one of them was. f ^e your j d g m e n t e on g ^^^ ^^ 
important principle throughout life to do that Bu I b ^ ' ^ ^ e if we a ^ impression 1 get, and that is 
young persons coming in to the law dedicated to the sense of just ice 
L t young people in the lavj ^ ^ w e ' r e sen/ants of those who 
that is the great motivation of the Qood lawyer^ I mean^ we ^ ^^^^ ^ ^ ^ ^ q ^ a 
can afford to pay for us if the noble aspect of the call ing of 
just ice under law for all P f P'^vTln^men^^^^^^^ had it in our blood and bones f rom 
law. A t its heart it is the idea n " i t S s The new stimulus is the principle of Internationa 

. the c o m m o n law. But now w e have a new ^ and found in the case books of 
human rights found in the C o v e n a n t , f o u n d i n t h e U n i v ^ ^ ^ ^ ^ ^ ^ ^ ^ t ^ e 

not only the courts like the US Supreme C ^ r t and the Canad P ^ ^ ^ ^^^ ^ ^ ^ ^ ^^ 

Thank you. Justice Kirby. 


